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A-F-T-E-R-N-O-O-N   S-E-S-S-I-O-N1

(1:18 pm.)2

CHAIRMAN GRIFFIS:  Good3

afternoon, ladies and gentlemen.  Let me4

call to order the 10th of October 2006 Board5

of Zoning Adjustment, District of Columbia,6

Public Hearing.  It is our afternoon7

session. 8

And good afternoon to all of you. 9

My name is Geoff Griffis,10

Chairperson.  And joint me today is Ms.11

Miller, the Vice Chair and Mr. Etherly. 12

Representing the National Capital Planning13

Commission is Mr. Mann and representing the14

Zoning Commission with us this afternoon is15

Mr. Jeffries.  16

Copies of today's hearing agenda17

are available for you.  They are located18

close to the door where you came in to the19

room.  20

On that table also are small21

little cards.  Pick up two of those.  Start22
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filling them out.  I'll tell you why in a1

moment.  2

However, it should be known that3

all procedures before the Board of Zoning4

Adjustment are recorded.  They are recorded5

in two fashions.  6

The most important is the Court7

Reporter sitting on the floor to my right on8

the floor.  He is  creating the official9

transcript. Those cards are critical to the10

transcript because we want to spell your11

names correctly. 12

So, prior to coming forward to13

speak to the Board you're going to need to14

give those two cards to the Court Reporter. 15

And then when you are ready to16

address the Board you will need to state17

your name and address for the record. 18

Obviously, we will then be able to track all19

the important information you have put into20

the record before us.  21

The second way we are being22
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recorded being broadcast live on the Office1

of Zoning's website.  Attendant to that,2

combs will be provided close to the door --3

no, actually, not.  4

However, just be aware, of5

course, that the transmission of all things6

that are done in the hearing room are very7

important. So, we ask the people to turn off8

cell phones and beepers so we don't disrupt9

the transmission of those giving information10

to the Board and also we don't disrupt the11

transmission for those that are watching at12

other locations. 13

The order of procedure for the14

special exceptions and variances is as15

follows.  16

First, we hear from the17

Applicant's case presentation, all their18

witnesses and the important information. 19

Secondly, we hear from all Government20

agencies reporting to the application. 21

Office of Planning, Department of22
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Transportation, etcetera.  1

Third. We will hear from the ANC2

within which this property is located. 3

Fourth, we will hear persons or parties n4

support of an application.  Fifth will be5

persons or parties in opposition to an6

application.  And sixth, finally, our last7

step.  We return to the Applicant again. 8

They have heard the entire case presentation9

before them.  Those in support, those in10

opposition, agencies, and they will present11

their rebuttal witnesses, testimony and12

conclusions.  13

The Board will then decide14

whether it renders a bench decision at that15

time or sets it for decision making.  16

It's important to understand that17

cross examination is permitted by parties18

and Applicants in a case.  I will give19

direction of time, material, jurisdiction of20

cross examination if I feel it's appropriate21

and that direction is required.  We'll get22
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into that in the specific cases as required. 1

It should be known, however, that2

the record will be closed at the conclusion3

of the hearing on each case we have on this4

afternoon's calendar. 5

We will keep the record open only6

for very specific things that we actually7

request and we will be very specific if that8

material is requested.  So, you won't leave9

the hearing room wondering, is the record10

open or closed.  You will know definitively11

it is or it isn't and what should come into12

the record.  We'll deal with that all on13

specific instances.  14

It should be known though that15

the record we're creating  here is going to16

be created in the hearing room in the open17

and before the public 18

The Sunshine Act requires that we19

proceed with our hearings and procedures in20

the open and before the public.  We do enter21

into Executive Session during and after22
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hearings on cases periodically.  We use1

these sessions for review of material facts2

and at times deliberating on cases.  This is3

in accordance with our rules and regulations4

and procedures.  It's also in accordance5

with the Sunshine Act.  6

But it's important to understand7

that everything being created today needs to8

be put into the record if you want us to9

deliberate on it.  Anything that isn't, will10

not be taken into consideration.  11

Let me see.  A very good12

afternoon to Ms. Bailey on my very far right13

with the Office of Zoning.  And Mr. Moy also14

on my left, rather, Ms. Bailey.  On my15

right, Mr. Moy. 16

I'm going to ask that everyone17

that is here present today that is going to18

present information to the Board, if you19

would please stand and give your attention20

to Ms. Bailey.  She's going to swear you in. 21

MS. BAILEY:  Would you please22
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raise your right hand?1

Do you solemnly swear or affirm2

that the testimony that you will be giving3

this afternoon will be the truth, the whole4

truth and nothing but the truth?  Thank you. 5

CHAIRMAN GRIFFIS:  Thank you all6

very much.7

With that then we can proceed to8

any preliminary matters that we might have. 9

Preliminary matters are those which relate10

to whether a case will or should be heard11

today.  12

If you have something -- well, if13

you see a case scheduled on our agenda for14

this afternoon and you do not believe it15

should proceed today for whatever reason,16

whether it is a postponement or a request17

for a withdrawal or whether proper and18

adequate notice has been provided, I'd ask19

that you bring that to your attention at20

this time. And I ask Ms. Bailey if she's21

aware of any preliminary matters for the22
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Board's attention?1

MS. BAILEY:  Mr. Chairman and to2

everyone, good afternoon.  3

CHAIRMAN GRIFFIS:  Good4

afternoon.  5

MS. BAILEY:  The staff does not6

have any, sir.  7

CHAIRMAN GRIFFIS:  Excellent. 8

Are there any preliminary matters in this9

case?10

MS. SHIKER:  No.  We do not.  11

CHAIRMAN GRIFFIS:  Does anyone12

here present have preliminary matters.  Just13

a show of hands?14

Not noting any preliminary15

matters.  Very well, then I believe we16

should call the first case of the afternoon. 17

But before we do that, let me say a very18

good afternoon also to Ms. Bushman who is19

with the Office of Zoning and our legal20

counsel.  And Ms. Monroe with the Office of21

the Attorney General also with us.  22
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So, we've got enough legal people1

here to make sure that we get in no trouble.2

So, we can call our first case in3

the afternoon.  4

MS. BAILEY:  Application Number 5

CHAIRMAN GRIFFIS:  Did I say that6

on the record?  I shouldn't that -- okay.  7

MS. BAILEY:  Application Number8

17523 of WB/BP 101 K Street LLC, pursuant to9

11 DCMR 3103.2 and 3104.1, for a variance10

from the parking requirements under11

subsection 2101.1 and a variance from the12

loading requirements under subsection13

2301.1, for a special exception from the14

rear yard requirements under Section 774,15

and a special exception from the roof16

structure setback and wall of equal height17

requirements under Sections 411 and 770.6. 18

All of this is to allow the construction of19

an office building with a ground floor20

retail use.  The property is located in the21

C-3-C District at 101 K Street, NE, Square22
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715, Lot 11.1

CHAIRMAN GRIFFIS:  Excellent. 2

Let's proceed.  A very good afternoon to3

you.  4

MS. SHIKER:  Members of the5

Board, good afternoon. 6

My name is Christine Shiker with7

the law firm of Holland and Knight, along8

with Norman M. Glasgow, Jr., also of Holland9

and Knight.  10

We are pleased to be joined today11

by Bruce Baschuk from J Street Development,12

the representative of the Applicant, Jeff13

Barber of Gensler, the project architect,14

Marty Wells of Wells and Associates, the15

traffic consultants, and Steven Sher,16

Director of Zoning and Land Use Service at17

Holland and Knight.  18

Mr. Barber is submitted as an19

expert in architecture and design.  Mr.20

Wells is submitted as an expert in traffic21

design and engineering.  Mr. Sher is22
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submitted as an expert in land use and1

zoning. 2

Mr. Wells and Mr. Sher have3

previously been accepted as experts before4

this Board.  We have submitted the resume of5

Mr. Barber to you so that you can accept him6

as an expert in architecture and design.7

CHAIRMAN GRIFFIS:  Did that come8

in today?  Oh, that was what was in front of9

us because have not filed -- Excellent.  10

I'm sorry, we have Mr. Barber,11

Mr. Sher and who else?12

MS. SHIKER:  Mr. Wells.  13

CHAIRMAN GRIFFIS:  Okay.  I'm14

sorry, Mr. Wells.  And I take it that Mr.15

Sher's testimony and Mr. Wells is going to16

be within the same topics that they've been17

previously approved as expert witnesses?18

MS. SHIKER:  That is correct.  19

CHAIRMAN GRIFFIS:  We're not20

going to switch Mr. Wells talking about21

planning and all that kind of stuff.  Okay.  22
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That being said, any questions of1

Mr. Barber and his background?  Board2

members take a moment and review. 3

And my understanding is that Mr.4

Barber is being proffered as an expert5

witness in commercial architecture in the6

District?7

MS. SHIKER:  That is correct. 8

CHAIRMAN GRIFFIS:  Design.  Okay. 9

Any questions?  Information to10

proceed. 11

Is ANC 6C present?  Anyone12

representing the ANC here today?13

Very well.  I don't see any14

reason why we wouldn't establish Mr. Barber15

as an expert in architectural design for16

this case.  17

Let's proceed.  18

MS. SHIKER:  Thank you.19

We are here today to present an20

application for a variance and special21

exception relief for a project located at22
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101 K Street, NE.  The project includes the1

construction of a commercial office building2

with ground floor retail at the southeast3

corner of K and 1st Streets, NE.  4

The site is currently used as a5

surface parking lot and it's surrounded by6

other surface parking lots with office7

development to the south.  The site abuts an8

elevated railroad tracks immediately to its9

east.  10

Due to the small size and11

triangular shape of the lot, zoning relief12

is necessary for any project to be developed13

on this site. 14

As Mr. Barber will discuss in15

detail, the site is only 7,833 square feet16

in size and has a narrow triangular shape. 17

As a direct result of this size and shape,18

the Applicant is seeking variance relief19

from the parking and loading requirement and20

special exception relief for a rear yard21

waiver and for roof structures. 22
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You should have received a copy1

of the pre-hearing submission which sets2

forth the details of the project, the relief3

requested and how the Applicant meets the4

burden of proof for each area of relief5

requested. 6

We are please to have the Office7

of Planning's support for the requested8

relief in this case and we have also been9

told by Abduli Bah of the District10

Department of Transportation that DDOT has11

no issue with this case.  12

CHAIRMAN GRIFFIS:  Did they13

submit something in, DDOT?  14

MS. SHIKER:  DDOT has not15

submitted a report, but I understand Mr.16

Cochran has them. 17

CHAIRMAN GRIFFIS:  Right.  Okay. 18

Good.  We'll get to that then.19

 MS. SHIKER:  Okay.  20

CHAIRMAN GRIFFIS:  Go ahead.  21

MS. SHIKER:  We are also pleased22
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to have the support of the community1

organizations in this area.  ANC 6B and the2

Near Northeast Citizens Association Against3

Crime and Drugs.  4

As you've seen in the record,5

there's been some confusion about the ANC 6C6

vote.  I have handed to Ms. Bailey today a7

copy of the final corrected ANC letter which8

reflects the vote that took place on9

September 13th. 10

CHAIRMAN GRIFFIS:  Oh, now it's11

coming clear.  12

MS. SHIKER:  Which was a vote to13

support the project.  14

CHAIRMAN GRIFFIS:  Excellent. 15

So, it's not the September 20th, not the16

September 28th, but the October 3rd ANC17

letter that we should look at?18

MS. SHIKER:  That's correct.  And19

you should have a copy of that.  20

CHAIRMAN GRIFFIS:  They're always21

trying to confuse us.  22



19

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

Okay.  1

MS. SHIKER:  We believe that the2

submissions before you satisfy the burden of3

proof for the requested variance and special4

exception relief.  And along with the OP5

support, the DDOT support and the community6

support, we are prepared to rest on the7

record or present an abbreviated8

presentation if you'd like.  9

CHAIRMAN GRIFFIS:  I think it's10

very sufficient in the record and the11

submissions that have been put in, we can12

probably stand on the record.  If there's13

anything else you just want to highlight for14

the Board, for a specific review today, that15

would be fine.  16

MS. SHIKER:  We'll ask Mr. Barber17

to just show you the four areas of relief,18

exactly the reason we need the relief and19

then we can answer any questions.  20

CHAIRMAN GRIFFIS:  Great.  21

MR. BARBER:  Will you be able to22
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hear me?1

CHAIRMAN GRIFFIS:  Yes.  You2

won't be on the record.  We need to get you3

on a mike there.  4

MR. BARBER:  The first area of5

relief -- 6

CHAIRMAN GRIFFIS:  No.  Hold on. 7

It's not working.  8

Let's do this.  Why don't we pull9

this a little bit closer.  Turn the mike on10

the table and usually you get picked up by11

that if you just turn it towards you a12

little bit.  We'll just move those.  13

MR. BARBER:  Is this working?  14

CHAIRMAN GRIFFIS:  Good.  We'll15

just focus those a little bit.  And I think16

actually if you move them -- that's good. 17

The more angle you'll actually be on camera18

too.  So, that looks good.  19

Do we need to walk through this?20

If you wouldn't mind, I think --21

set the site location first to just kind of22
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get an idea of the complexities of this,1

that would be great.  And also look at the2

vault space and why -- the statement and the3

written submission you got all that space,4

but that may not have been clear5

graphically.  6

Okay.  7

MR. BARBER:  Certainly.  Okay. 8

Regarding the site, I'll use this9

illustration here.  It is bordered on the10

north by K Street, on the west by 1st Street,11

on the east by elevated railroad tracks.  12

CHAIRMAN GRIFFIS:  And the Union13

Station from there is where?14

MR. BARBER:  Union Station is15

directly south.  Approximately here where my16

hand is.  17

Okay. 18

Regarding the parking.  I'm going19

to turn to the parking.  One level -- 20

MR. BARBER:  You might want to21

point out where the New York Avenue Metro. 22
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The New York Avenue Metro has a stop right1

here.  It's not indicated.  Here's the2

overall stop.  The entrance/exit is here and3

there's another entrance/exit down here.  4

So, we're in very good proximity5

towards that as well as Union Station.  6

VICE CHAIRPERSON MILLER:  Can you7

point out the bus station then as well8

please?  9

CHAIRMAN GRIFFIS:  Just mark -- 10

MR. BARBER:  The bus station is11

right here directly north of our site, one12

block north.  13

For the parking, I'll first show14

the ground floor plan which is indicated how15

we enter the parking ramp.  It's here off of16

1st Street.  I'm sorry, I can't extend that17

so I can get back to the microphone.  18

CHAIRMAN GRIFFIS:  We may be able19

to pick you up.  You just keep talking and20

we'll get -- 21

It's mostly just getting on so22
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you can record it.  We can hear you okay.  1

MR. BARBER:  I'm going to pull it2

a little closer.  3

CHAIRMAN GRIFFIS:  Perfect. 4

MR. BARBER:  So, entrance into5

the parking is off of the western side in 1st6

Street.  This ramp dives down as quickly as7

possible in the parking area below.  8

CHAIRMAN GRIFFIS:  All right. 9

Before you move that, the other curb cut is10

then -- that's the service loading. 11

MR. BARBER:  The service group on12

the north coming up -- 13

CHAIRMAN GRIFFIS:  And that's14

anticipated, of course, because you're15

looking for some loading relief.  That would16

be the smaller trucks, maybe UPS, FedEx,17

that kind of stuff.  18

MR. BARBER:  That's correct.  19

CHAIRMAN GRIFFIS:  Small paper20

delivery.21

MR. BARBER:  That's correct. 22
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I'll explain this in detail in a minute.  1

CHAIRMAN GRIFFIS:  Okay.  2

MR. BARBER:  That's correct. 3

The most important back is that4

this essentially is the only position we can5

locate parking entrance on the entire site6

and have to be able to get into the building7

and down into the garage within the property8

line.  It's physically the only place that9

has enough links to do so.  10

When you do get into the first11

delivery parking level, the ramp has come12

here.  It lands -- the dotted and dashed13

line is the property line.  The land turns14

quickly and continue down in this rotation15

right here.  16

On this first below-grade level,17

therefore, is only one spot within the18

property line where a parking space can be19

achieved.  Even that is quite narrow as you20

pass around it in a one-way direction.  21

CHAIRMAN GRIFFIS:  Is that the22
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most expensive below-grade parking in the1

District of Columbia?2

MR. BARBER:  It's tight.  It's3

very tight. 4

But when you get to the -- 5

CHAIRMAN GRIFFIS:  Build a ramp6

down to one parking space.  Okay. 7

MR. BARBER:  When you get to the8

second below-grade level within the property9

line, you're able to pick up seven10

additional spaces.  11

CHAIRMAN GRIFFIS:  Got you.  12

MR. BARBER:  The remainder of the13

parking needs to be accommodated in vault14

space.  And that's what we're showing in15

this condition here outside the property16

line and on the first below-grade level in17

the corresponding condition. 18

CHAIRMAN GRIFFIS:  Not to be19

absurd in my last comment but to be direct20

in this one. 21

Would you build two levels below22
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grade for eight parking spaces?  I mean,1

does it make economic sense?2

MR. BARBER:  No.  3

CHAIRMAN GRIFFIS:  I guess I'll4

ask you because you're paying to park.  Am I5

right?  6

Would you state your name and7

address for the record?8

MR. BASCHUK:  My name is Bruce9

Baschuk.  I'm a principal with J Street10

Development and I live in Chevy Chase,11

Maryland. 12

Your assumption is exactly right.13

We would not build two levels below or even14

one to access the number of spaces that we15

would be able to without going into vault16

space.  17

CHAIRMAN GRIFFIS:  Okay.  18

MR. BARBER:  So, with the vault19

space, we are able to achieve one more20

parking space than is required. But without21

it, we'd only be able to achieve eight total22
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spaces.  1

CHAIRMAN GRIFFIS:  And so the2

vault space -- all right.  Let's go ahead.  3

MR. BARBER:  Regarding the4

loading.  I'm going back up to the ground5

floor plan. 6

Again, we enter loading off of K7

Street.  The lobby is on the corner.  We8

have a core and then the first --9

immediately the first place you can come to10

loading is in this location.  We would11

ordinarily be required to have a delivery12

space of 10 by 20.  Another space -- a birth13

of 12 by 30.  And a loading platform of 10014

square feet. 15

In this case, what we're showing16

is a delivery space of 10 x 20.  A platform17

area that's almost double the size of the18

required platform area.  And we're not able19

to achieve the birth space, the 12 by 30.  20

We expect if we can monitor the21

traffic and schedule, because it's a very22
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small building, we don't expect much traffic1

at all to make deliveries to this building. 2

It is a little bit deeper than 203

feet and we think that is going to give us4

the best chance to accommodate multiple5

vehicles -- multiple types of vehicles.  6

Questions about loading?  7

Going now to the special8

exception for the rear yard. 9

You would ordinarily calculate a10

27 foot rear yard for this project.  But the11

site is so small and constrained that that12

would be really unachievable on this and13

still have an office building on this site. 14

So, it's going up to the property line on15

the east side. 16

I've kept the site plan in place17

here because what you can see is that18

there's approximately 350 feet to the east19

before you get to any other construction.  I20

believe it's 400.  Let me look at my notes. 21

It's 550 feet to the south to the H Street22
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overpass.  It's 100 feet across 1st Street1

before you can build and 140 feet north2

across K Street before you can build.  3

So, in that case, we will not be4

compromising light and air for privacy for5

any of the adjacent properties.  6

CHAIRMAN GRIFFIS:  Okay.  7

So, my understanding, the rear8

yard would be kept at the middle of the rear9

portion above 20 feet.  Right?  So, the10

first 20 you could do 100 percent lot11

occupancy in the C-3 allows you that12

calculation. 13

And which are you taking as your14

rear or conceivably?15

MR. BARBER:  Conceivably the16

eastern side would be the rear yard.  17

CHAIRMAN GRIFFIS:  Okay.  So, the18

opposite of the front. 19

And then in the C-3-C actually20

the rear yard becomes a special exception21

criteria for relief from it.  Is that right?22
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MR. BARBER:  that's correct.  1

CHAIRMAN GRIFFIS:  Okay.  2

MR. BARBER:  The next special3

exception relief is the roof structure.  I4

have a roof plan here.  And I'll first go to5

the condition of equal heights for the6

roofs. 7

I've pointing to the upper most8

part of the penthouse which is 18 foot 69

above the roof level.  It is above the10

elevator hoist way and cannot be lowered11

because of that.  That is this large area12

here.  The mechanical space here and the13

elevator is beneath this portion of the14

ramp.  15

CHAIRMAN GRIFFIS:  And it doesn't16

meet the setback upon the -- this is17

fascinating.  18

MR. BARBER:  So, on the east side19

-- 20

CHAIRMAN GRIFFIS:  Geometric21

written of the hypotenuse.  We're talking22
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about the hypotenuse?1

MR. BARBER:  That would be the2

hypotenuse  here.  3

CHAIRMAN GRIFFIS:  My daughter4

got a big kick out of that too.  Okay.  5

MR. BARBER:  On the eastern side6

where the hypotenuse is, we're not able to7

meet the setback on that side because we8

have enough mechanical equipment on the roof9

and we're just tightly enclosed that. 10

There's mechanical equipment right in here. 11

We're not able to pull back from each12

condition equally.  So, we're about one foot13

off of the eastern side of the building.  14

CHAIRMAN GRIFFIS:  Because that's15

the only portion in which that part doesn't16

have the setback requirement.17

MR. BARBER:  That's correct. 18

We're setback the right dimension19

from the western side.  On the northern side20

in order to achieve a one-foot -- a one-to-21

one setback, we have to step down this22
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portion of the roof in the penthouse.  So1

that triggers the condition that we are not2

of equal heights.  3

CHAIRMAN GRIFFIS:  And what's4

happening in that portion of the penthouse?5

MR. BARBER:  So, I have a section6

here that we've updated.  7

If you take a section going north8

where this lot is, this is the 18 foot 69

inch roof over the elevators.  10

CHAIRMAN GRIFFIS:  Right.  11

MR. BARBER:  This is lowered to12

about 10 feet which is over a mechanical13

transfer of duct work on the roof and14

encloses that.  15

The rest is open space, so this16

diagonal line shows the one-to-one ratio of17

setback from the roof to the corners of18

those.  It just happens to mean that you19

have to set down this portion on the north20

such that's it's of unequal height.  21

CHAIRMAN GRIFFIS:  Right.  22
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MR. BARBER:  But it does thereby1

achieve the one-to-one ratio.  And this2

element out in front is a free-standing3

architectural embellishment is this screen4

wall to help bring back together the5

architecture of that corner.  6

So, that explains the -- 7

CHAIRMAN GRIFFIS:  So, we don't8

actually see the 10 foot --9

MR. BARBER:  You don't actually10

see it. 11

CHAIRMAN GRIFFIS:  -- portion?  12

MR. BARBER:  Because the screen -13

- with this proposed screen wall.  14

CHAIRMAN GRIFFIS:  Okay.  15

MR. BARBER:  And on the eastern16

side, where we're not able to setback,17

that's also not going to be visible from K18

Street or 1st Street at all, because it's19

tucked back and away.  And it's possible20

probably to see it 350 feet away from the21

eastern side.22
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CHAIRMAN GRIFFIS:  Good.  Any1

questions on that restructure?  2

How high is this architectural3

embellishment?4

MR. BARBER:  It's equal in height5

to the 18 foot 6 penthouse.  6

CHAIRMAN GRIFFIS:  Okay.  7

Questions on that?  8

What's it made out of?  9

MR. BARBER:  It will be metal10

panel.  11

CHAIRMAN GRIFFIS:  So, it kind of12

just integrate with the fenestration, the13

building facade and it carries up.  14

MR. BARBER:  That's exactly15

right.  This condition on the lower floors,16

this clad metal panel at the northern side17

of the penthouse.  And that would just18

extend that expression up to be consistent19

with  it until it caps out at 18 foot 6.  20

CHAIRMAN GRIFFIS:  And what's the21

-- how high is the building?  Is it 13022
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feet?1

MR. BARBER:  Yes.  It is. 2

CHAIRMAN GRIFFIS:  And that's3

because you've purchased TDR so you're4

maximizing or you're moving up the FAR and5

also invoking the Height Act as established6

the height of the building.  7

MR. BARBER:  That's correct. 8

We'll be at 130 feet and 10 FAR.9

CHAIRMAN GRIFFIS:  Okay.  I'm10

good.  11

Questions?  All right.  12

Anything else?  13

MR. BARBER:  No.  Thank you.14

CHAIRMAN GRIFFIS:  Good.  15

A couple of quick questions that16

have nothing to do with us.  17

But the building is projecting18

over the property line.  Is that correct?19

MR. BARBER:  It is.  20

CHAIRMAN GRIFFIS:  Does that21

factor into the FAR calculation that you22
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submitted into the record?1

MR. BARBER:  No.  It does not. 2

CHAIRMAN GRIFFIS:  Excellent. 3

Okay. 4

Let's -- I don't have anything5

else. 6

Anything else from you guys?  All7

right.  Good  8

Thank you very much.  9

MR. BARBER:  Thank you.10

CHAIRMAN GRIFFIS:  What else?  11

MS. SHIKER:  Unless you have12

other questions, we believe that we've13

satisfied our burden of proof.  14

CHAIRMAN GRIFFIS:  Fabulous. 15

Follow-up from the Board at this point?  Any16

questions on this?17

Yes.  Take it up for the next.  18

If there's nothing for the19

Applicant right now, we'll move on to the20

Office of Planning.  Mr. Cochran, a very21

good afternoon to you.  22
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MR. COCHRAN:  Good afternoon, Mr.1

Chair. 2

CHAIRMAN GRIFFIS:  If you could3

just sit a little bit further down, it might4

be better for us?5

I'm kidding.  6

MR. COCHRAN:  I actually did7

brush my teeth.  8

For the record, my name is Steve9

Cochran, from the D.C. Office of Planning.  10

Although the Office of Planning11

has some serious concerns about the project12

which we will continue to pursue in a13

different setting with the Applicant, OP14

does support the project.  15

We believe that they have met the16

burden of proof for both of the special17

exceptions in both of the variances.  18

DDOT has faxed -- excuse me, has19

e-mailed me something this morning that said20

that they have no problem with the request21

to waive the 30-foot loading birth and OP is22
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just comfortable standing on its report.  1

CHAIRMAN GRIFFIS:  Questions?  2

Ms. Miller.  3

VICE CHAIRPERSON MILLER:  Well,4

this is probably not specifically germane to5

our decision as you kind of indicate.  But6

you  had a concern that this development7

would seriously compromise the draft NoMA. 8

But -- well -- 9

MR. COCHRAN:  Yes.  10

VICE CHAIRPERSON MILLER:  I can11

see you wrote that down here.  But in your12

opinion, that's not in effect at this time13

and that's why it's not germane to this14

decision?15

MR. COCHRAN:  Right.  16

CHAIRMAN GRIFFIS:  And just for17

the record to understand -- 18

MR. COCHRAN:  We're like -- 19

CHAIRMAN GRIFFIS:  The NoMA plan,20

Mr. Cochran is what?  It's a small area plan21

that would then go into -- 22
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MR. COCHRAN:  It's going to be a1

small area plan.  2

CHAIRMAN GRIFFIS:  I see.  3

MR. COCHRAN:  We've had a hearing4

on it.  We'll be presenting it to the5

counsel very soon.  And then it will become6

a small area plan. 7

CHAIRMAN GRIFFIS:  And where does8

the small plan go after it is approved by9

counsel?10

MR. COCHRAN:  It becomes advisory11

to the new Comprehensive Plan if that is12

adopted?13

CHAIRMAN GRIFFIS:  Okay.  So,14

it's like a bill expiring to be a law?15

MR. COCHRAN:  The next step would16

then be  to work on the overlay much as we17

did with the Mt. Vernon Triangle and the18

overlay would more than likely than not have19

something to say about the uses on this20

corner.21

CHAIRMAN GRIFFIS:  Excellent.  22
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And some of those points you1

brought up, I think, in terms of describing2

what the hope of that small area plan is,3

and an animation of a particular type on K4

Street.  Is that right?5

MR. COCHRAN:  On K Street and6

this corner particularly.  This is a very7

important corner in NoMA.  We're hoping that8

we'll be able to reclaim some of the public9

space on the north side and make a park10

there.  11

We are really hoping to have12

active uses on all four corners.  13

Unfortunately, the Applicant has14

not been able to come up with a scheme that15

they've been able to present to use at least16

that has anything but a lobby on the corner. 17

CHAIRMAN GRIFFIS:  And you find -18

- that isn't the animation you were looking19

for?  You were looking for retail.  Is that20

correct?21

MR. COCHRAN:  We were looking for22
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retail.  Yes.  1

Something that would spill out2

into the public space.3

CHAIRMAN GRIFFIS:  Sure.  4

In your analysis of this, let me5

tell you my opinion when I first saw this6

and then I'll ask you if your analysis was7

similar -- how it differentiates.8

But to look at a building in a C-9

3-C zone.  That's what it is.  Yes.  Of10

7,800 square feet, 7,833 and to have a11

building go up that's close to 80,000 square12

feet on it.  I was kind of impressed that13

that could happen.  And then to add in the14

retail.  It seems also to be an impressive15

factor, you know, to fit that into a very16

small footprint with everything that a large17

office building would require with a big18

footprint of 15 or 20,000.  19

Were you of a different opinion20

that they actually had more flexibility of21

moving the retail?  Or even providing more22
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retail on this?1

MR. COCHRAN:  Well, looking for2

retail. 3

CHAIRMAN GRIFFIS:  I see.  4

MR. COCHRAN:  We haven't seen any5

studies that indicate that they cannot6

locate the lobby somewhere other than on the7

corner.  We believe it could be located on8

1st Street.  We realize that the Applicant's9

building would then have retail on the10

corner and there might be a tendency to11

define the building as -- oh, the building12

where this type of retail is located, as13

opposed to the -- whatever the corporation14

is that might have its sign on the building15

at the lobby.  16

CHAIRMAN GRIFFIS:  Yes.  17

MR. COCHRAN:  But we feel that18

the NoMA plan should supercede that desire19

for corporate identity.20

The Applicant has worked closely21

with us over -- it's been at least a year. 22
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Maybe a year and a half.  And it's an1

ingenuous design.  We're very surprised that2

they've been able to accomplish as much as3

they have.  4

We note though that it's5

accomplished with a number of special6

exceptions and variances and use of vault7

space.  We think that the public is being8

good to the building, in effect, through the9

granting of the special exceptions and10

variances in vault space.  11

We would have hoped that the12

Applicant would be just as good to the13

public as we're being to them by animating14

the corner with retail.  15

CHAIRMAN GRIFFIS:  Right.  Right. 16

I think it's an excellent point. 17

However, with the small footprint of retail,18

I'd be more concerned from an urban design19

standpoint of having a papered window for20

sometime as small retail is turned over and21

thinking that, in fact, that then that22
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corner would be identified as well, what1

retail is it this month for brown paper as2

opposed to a well-lit and attractive area.  3

But those are the discussions4

maybe we can have later.  But I think it's5

an excellent point in terms of the pieces6

and components of how one defines.  As you7

said, that's a critical defining corner of8

the area.  9

Okay.  Mr. Jeffries, you had a10

question?11

MR. JEFFRIES:  Yes.  Yes.  I'm12

just curious.  13

In terms of, you said that the14

Applicant -- you've been working with the15

Applicant and I'm just trying to understand16

as it relates to placement of the lobby how17

that relates t, you know, designing, you18

know, typical office floor plates above.  19

What's the connection that20

prevents them or has that been shown to you21

in terms of that doesn't work in terms of22
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where the lobby is placed as it relates to1

where the core shows up in the upper floors?2

MR. COCHRAN:  I don't want to3

speak for the Applicant.  The Applicant has4

indicated that they would have some5

difficulty in getting to the elevator core6

where it's now placed if they didn't have7

access from the corner. 8

However, one of our architects9

has looked at it albeit very briefly and10

felt that there were other solutions for it11

without having to move the core.12

MR. JEFFRIES:  Yes.  I'm having -13

- well, it would be very interesting to see14

because I'm just having some difficulty15

figuring out how that works, given that16

their regular shape and the size, it would17

be very curious to see exactly how that18

works out.  Because it would seem to me that19

the development team -- it would be in their20

interest to be able to have retail in that21

location, perhaps.  And if it's not there,22
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it could be some, you know, reason. 1

MR. COCHRAN:  Excuse me.  The2

development team feels otherwise.  They feel3

strongly that they don't want retail at the4

corner because they don't want the building5

defined by whatever the use is on the6

corner.  They would rather have a modernist7

corporate presence.8

MR. JEFFRIES:  I see. 9

MR. COCHRAN:  Of an impressive10

lobby on the corner as a way of marking the11

building and presumably of making it more12

attractive to a potential upper story user. 13

MR. JEFFRIES:  And the Office of14

Planning has not shown the Applicant any15

examples where perhaps you can still get16

that level of, you know, corporate identity17

with having perhaps some retail in some18

location?19

MR. COCHRAN:  We have not gone20

through the exercise of taking the21

Applicant's plans and showing them how they22
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could get into the lobby in another way.1

MR. JEFFRIES:  Okay.  2

MR. COCHRAN:  We've indicated it. 3

It's more like we've been sitting around a4

table.  We've indicated with fingers, well,5

why couldn't you do it here?  And this way6

and that way.  But we've not done an7

alternate plan. 8

On the other hand, the Applicant9

has not responded to our requests to do an10

alternate plan either.  11

I mean, it just seems that there12

-- 13

MR. JEFFRIES:  Okay.  Well, I14

don't want to get into trying to design the15

building.  But I just  -- it just seems that16

there could be some level of accommodation,17

you know, in terms of having retail there18

and still maintain this kind of corporate19

identity in terms of treatment of the ground20

floor and so forth.  21

But, you know -- 22
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MR. COCHRAN:  You and OP feel the1

same way.2

CHAIRMAN GRIFFIS:  Interesting. 3

Okay.  Excellent questions.  Good dialogue. 4

Anything else for Office of5

Planning from the Board?  6

Applicant have questions for the7

Office of Planning?8

MS. SHIKER:  No, we do not.  9

CHAIRMAN GRIFFIS:  Do we have a10

representative of the ANC 6C present?  6C11

here today?  Indeed not.  12

Very well, let's progress.  13

I don't have any other Government14

-- the application is not located in an15

historic neighborhood as far as our records16

show.  Is that correct?17

MS. SHIKER:  That's correct.  18

CHAIRMAN GRIFFIS:  Let us move19

ahead to other aspects. 20

Let me ask if anyone here is21

present in support of application 17523 that22
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would like to present testimony today?  Are1

there persons present?2

We will take note as mentioned in3

the opening, Exhibit 28, we have the Near4

Northeast Citizens Against Crime and Drugs5

have submitted a letter.  Obviously, been in6

dialogue with the development team and7

reviewed the plans and are in support of the8

application.  9

We have -- that's all I have10

submitted in support of the application, if11

no one else is here present to provide --12

are you aware of any other submissions in13

support of the application?14

MS. SHIKER:  No.  I am not.  15

CHAIRMAN GRIFFIS:  Okay.  At this16

time we'll call persons present in17

opposition of Application 17523 to present18

testimony.  Persons in opposition?  19

Good.  Mr. Cochran, you had an20

excellent point.  21

You had indicated communications22
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with DDOT.  Did you have e-mail?  Is that1

what you have?  Do you have that with you2

today.  Right?  3

MR. COCHRAN:  Yes, sir.  I do.  4

CHAIRMAN GRIFFIS:  Okay.  Well,5

we'll put that in the record.  If there's no6

objection to that, we'll just have that in7

the record as other communication and8

somewhat the position of the Department of9

Transportation in regards to this10

application. 11

I don't have anything else.  I12

will turn it over to you for any closing13

remarks, except for the questions of Ms.14

Miller. 15

VICE CHAIRPERSON MILLER:  I just16

was wondering if the Applicant wanted to17

address OP's concern about the lack of18

retail on the corner since we had all this19

discussion and if you wanted to say20

anything?21

MS. SHIKER:  There currently is22
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no requirement for retail to be located in1

this building at all.  And there's no2

requirement that retail be located in a3

certain place.4

It's also not related to the5

relief requested today.  The retail that is6

provided has been provided approximately 307

feet from the corner.  And it's a very small8

amount of retail, approximately 900 square9

feet.  You can get like a small Starbucks in10

there.  So, it's -- that's our response. 11

Thank you.12

CHAIRMAN GRIFFIS:  What's the13

secondary retail that's talked about there? 14

It looks like there's two bays in there.  15

MR. COCHRAN:  It's indicated as16

an opportunity in the corner.  It has not17

programmed yet.  It's quite, quite small. 18

And so they're not a lot of people that19

could occupy a space that small, but we20

wanted to be able to try to animate the21

corner, if possible. 22
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CHAIRMAN GRIFFIS:  I think it's1

great.  It's like those little corners in2

New York.  I mean, you can buy probably3

everything in the globe right in that small4

little place.  5

Okay.  I think it's great the way6

it's carved out for that kind of opportunity7

on that level, especially as it's indicated,8

it isn't required.  I mean, obviously,9

that's a very difficult thing to program10

around.  And, if not, just to find actual11

leasees for a space like that.  I'm sure the12

demand is going to be incredible though. 13

And it is an excellent attribute to the14

street life.15

Good.  What else?  Any other16

questions?17

Clarifications?  18

Closing statement?19

MS. SHIKER:  We believe that we20

have satisfied the burden of proof for the21

application and the relief requested.  And22
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we would request approval of the application1

by the Board.2

Thank you.3

CHAIRMAN GRIFFIS:  Thank you very4

much. 5

Are there any follow up6

questions?  Clarification from the Board?  7

MR. JEFFRIES:  Just so what's the8

distance again from the corner?  The retail9

from the corner of the building?  I'd like10

to point it out and give an approximate11

distance.  It's approximately 35 feet from12

the corner of the property line.  13

CHAIRMAN GRIFFIS:  Are you trying14

to get a sight line to see what someone15

would see coming down the street?16

MR. JEFFRIES:  Well, you know, I17

think it's nice to -- I mean, 35 feet just,18

you know, saying it in the absolute sounds19

like it's a very, very short distance.  But20

in terms of how people react to retail, I21

clearly understand what the Office of22
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Planning is trying to achieve at the four1

corners.  And really animating and so forth2

and the point that the Applicant is making,3

the 35 feet is still contributing.  I'm just4

trying to get a sense perhaps from the5

Office of Planning, you know, how incredibly6

deadly that is that it's just 35 feet from7

the corner.8

MR. COCHRAN:  It's 35 feet from9

the corner.  It's under a slight projection10

that the building has.  11

I believe -- I know that the12

southern retail space actually has a column13

in front of it.   I believe there may be a14

column in front of the northern retail space15

also.  So, it's not going to be terribly16

prominent between the column and the17

overhang coming up 1st Street.  18

On the corner of 5th and K, NW,19

the Mt. Vernon says -- 20

MR. JEFFRIES:  You're familiar21

with -- 22
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MR. COCHRAN:  Yes, of course. 1

You're on the Zoning Commission.  2

It absolutely prohibits lobbies3

on the corner of 5th and K which is -- if4

there's a 5th and K 100 percent corner in5

NoMA, we're imagining that this will be that6

corner for northeast. 7

So, yes.  We feel that it's a8

substantial detriment to the liveliness of9

the neighborhood, even if it is a small10

Starbucks.  As we know, no neighborhood can11

have too many Starbucks.  12

For the record, that wasn't13

expressing approval.  14

CHAIRMAN GRIFFIS:  Right. 15

Clearly with conditional locally operated16

coffee shop in this building.  17

Okay.  Anything else? 18

Clarifications?  Questions?  19

Excellent investigation.  You20

know what I see though on K Street is you21

look at actually the sight map of existing22
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structures that have been provided by the1

architect and the development team.  And if2

we were to propose a development on that3

corner across, those buildings are set back4

substantially from the sidewalk.  So, a 355

foot setback from this corner with a street6

dimension obviously is large enough to7

afford a 130 foot building in the Height Act8

that there's probably going to be a visual9

connection very close from that corner.  So,10

that you'll never lose that connection.  So,11

35 feet to me doesn't sound like a whole lot12

coming off of 1st Street off of K, especially13

if the rest of those corners were developed14

in something of more magnitude, I would say15

more density that would support larger16

retailers.  I think that that opportunity17

for K Street to really be that pedestrian18

lively corridor for promenade where the19

retail comes down is still very likely.  And20

this will only add to it.  21

Not to mention the fact that we22
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can talk about how we want to draw people1

then now south as they come down that corner2

and get into Union Station and then who3

knows what else.  But see then we can get4

into the whole planning perspective of the5

area and that might take more time than we6

should take.  7

That being said, I think it's8

excellent discussion.  And I think actually9

the way I'm left with this application is I10

think it's the developer should be applauded11

for carving out that kind of space.  I think12

that could have easily been utilized for a13

more monumental lobby, maybe some storage14

space.  Who knows.  Maybe a little bit more15

accommodating ramp down in or, you know,16

loading.  Who knows what else we could have17

done that would have really taken away from18

any sort of usability of this building on19

the base.  But that's just my opinion. 20

Anything else?  Any other21

questions?  Clarifications?  Comments?  22
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MR. JEFFRIES:  I'm sort of torn1

here because I think it's a very handsome2

building and I think the -- the rendering3

here right at the corner.  I can really see,4

you know, what the developer is just saying5

as it relates to, you know, providing some6

identity to whoever the corporate tenant is.7

But, you know, on the flip side,8

from just an urban design perspective, I9

think 35 feet,  you know, how it's placed,10

could somehow take away from the overall11

retail animation of that corner.  12

Unfortunately, from what I13

understand here is that that's sort of out14

of our jurisdiction to really have any -- I15

mean, you know, I mean it's a nice exercise. 16

I quite agree with you, but I mean, you17

know, we're just looking at the variances18

and special exceptions that have been put19

forward here.  So, unless you have something20

else to add, okay.21

CHAIRMAN GRIFFIS:  Well, said,22
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Mr. Jeffries. 1

Anything else?  Comments? 2

Questions?  Clarifications?  3

Very well.  The record is full on4

this. 5

Is there opinions on whether we6

would progress today?  Is there any -- very7

well.  I think it's advantageous to utilize8

the time we have today and move ahead on9

this. 10

It would be my motion to approve11

Application 17523 as 101 K Street LLC.  The12

WB/BP and this would be for the approval of13

a parking variance.14

Oh, you know what, before I do15

that.  Let me just step back and table my16

half motion for a moment because I do have a17

follow-up question. 18

Just because the Board -- I think19

all of this has been well presented which is20

why we can kind of move very quickly and21

substantively into this.  However, we are22
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also very aware of what vault space parking1

is.  And is there any level of assurances2

that we can be given that this is to3

proceed?  Like, what's the process that4

you're in and how far along are you?5

MS. SHIKER:  In order to use the6

vault space for parking, we would need to go7

through a sub-surface public space permit8

process.  As long as utility releases are9

given and an agreement to pay vault rental10

is entered into, then you are granted a11

permit for the use of that vault space.12

CHAIRMAN GRIFFIS:  And how are13

the utilities laid out?  Is there a major14

problem with moving any of the utilities?15

MS. SHIKER:  We are not aware of16

any major issues with utilities. 17

CHAIRMAN GRIFFIS:  And you're18

aware of most of the utilities that are19

there?  Okay.  20

Go ahead.  You have a question? 21

VICE CHAIRPERSON MILLER:  Well,22
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just as a follow up on that. 1

If you weren't able to get the2

vault space for some reason, would you still3

go for the eight spaces or would you have no4

parking spaces and rely just on public5

transportation?  6

MR. BASCHUK:  We would definitely7

have to take back and determine what we8

could build there because you cannot lease9

or sell that space to anyone who wants to10

use it for office space.  11

CHAIRMAN GRIFFIS:  Without12

parking?13

MR. BASCHUK:  Without that number14

of parking spaces in the building,15

accessible within the building.  16

CHAIRMAN GRIFFIS:  So, is it17

correct to say that the market would drive18

you to provide parking for a building of19

this size?20

MR. BASCHUK:  Absolutely.  21

CHAIRMAN GRIFFIS:  Okay.  Follow22
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up?  Clarifications?  1

VICE CHAIRPERSON MILLER:  I'm2

sorry.  Because I know this esthetic, but3

since we're looking at a variance and if it4

didn't come through, does that mean that you5

could find parking elsewhere and on another6

lot of something?  Is that what you had in7

mind?  Because for some reason I had in my8

head that because of all this public9

transportation nearby that you would seek a10

variance in any event.11

MR. BASCHUK:  I'm  sorry, I'm12

confused with --13

VICE CHAIRPERSON MILLER:  Okay. 14

Are there other surface lots?  Other lots15

nearby?  16

MR. BASCHUK:  Today there are17

surface lots that hope to become office18

buildings or residential properties.  19

VICE CHAIRPERSON MILLER:  Which20

would have other underground?21

MR. BASCHUK:  They will build in22
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the future underground lots to accommodate1

the residents and/or tenants that are in2

those buildings.  But we cannot -- we have3

another property in the immediate vicinity. 4

We cannot secure long-term parking contracts5

anywhere in the immediate vicinity.  6

The prior owner of this site7

tried to secure that in the immediate8

vicinity, so that they could develop it and9

they were unable to.  We bought it in10

anticipation of putting vault space in so we11

could accommodate it on the site.12

CHAIRMAN GRIFFIS:  So, is it13

correct to say the real assurance that we14

have that what we're looking at today going15

forward is that this is market-driven16

requirement for the square footage that17

you're providing in the commercial?  18

MR. BASCHUK:  Absolutely in terms19

of the parking.  That's right.  20

CHAIRMAN GRIFFIS:  Okay.  I don't21

have any other questions unless anybody has22
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any questions?  Clarifications?  1

Very well.  Then let's resume2

then.  3

I was in the midst of doing a4

motion for approval for Application 175235

and that is for the four areas of relief6

that are the parking requirements that we've7

just gone through.  The Section 2101.  8

Also, the request for a loading9

requirement under 744 and a special10

exception -- rather actually to say the rear11

yard requirements and also the special12

exception of 411 requirements to restructure13

of the uniform height.  And ask for a14

second?15

MR. JEFFRIES:  Second.  16

CHAIRMAN GRIFFIS:  Thank you very17

much.  I do appreciate it.  18

I think we have excellent19

conversation and appreciate the Office of20

Planning's bringing to our attention the21

future anticipated small area plan for this22
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particular block and particular property. 1

And I think it fits well within the larger2

fabric of what we look at everything in3

terms of application under a view from how4

it fits in and would be in conformance with5

the Comprehensive Plan or not or what is6

happening and what the impacts would be.  7

But as we go into the specifics,8

my goodness.  I don't think anyone could9

argue and it obviously hasn't been that this10

isn't unique.  It's unique in several11

fashions.  One, the diminished size, 7,83312

square foot footprint is -- I don't even13

know what that -- you know, we've approved14

single-family houses recently that are15

bigger than that.  But, of course, that's a16

lot size.  And the gross square footage17

size. 18

But anyway, that being said, it's19

small without any question for a C-3-C zoned20

area.  21

And looking at then the shape of22
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the lot, we didn't even talk about the1

dimension.  There was a quick dimension.  I2

know in the written submissions there is3

more discussion of the dimensional size of4

this -- of the 193, the 140, the 153, 1205

something.  All those are thrown about.  6

You know, when you look at it,7

we're familiar actually.  I think some of8

the other Board members are familiar with9

the building similar to the difficulties in10

laying this out.  And we see in a lot of11

other buildings how size tends to make it12

difficult to comply with all of the zoning13

regulations.  This gets into it very14

quickly.  And it surprising actually that15

we're only looking at parking and loading in16

terms of that aspects of variances.  And I17

think that's an excellent indication of some18

really creativity in terms of designing a19

building that is of -- still of useable20

dimensions, but obviously, a little bit of21

help here.  22
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I think it's just absolutely1

straightforward that you could not -- or the2

difficulty based on the uniqueness of3

complying with the parking and also the4

loading size and I think the loading5

actually has been accommodated well. 6

In terms of the rear yard, that7

again also as we set back had inches per8

foot of the height of the building as it9

utilizes the Height Act.  To go to 130 feet,10

it would diminish any sort of actual useable11

area really if you started to step back from12

the longest side of the building, the13

required rear yard.  And the negative impact14

for that, of course, is nothing that has15

been presented and I think we can see that16

with great assurance as it sets up to the17

rail lines.18

And, lastly, the 411 penthouse19

structure. 20

It's always an interesting21

dynamic to read 411 again.  I'm not really22
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sure the authors were but it sets out and1

tells us, we want to animate.  We want to2

design the penthouse structure.  We want to3

make sure that they look great all across4

the city.  But they all have to be the same5

height, setback the same way and all look6

exactly the same.  And if they don't, then7

we better get some review of it.  8

So, often times you stumble over9

yourself and we have seen many applications10

that do that as he's trying to animate these11

things even just by changes in heights of12

those.  13

Here we actually have in conflict14

two of the pieces of 411, if you wanted to15

do a one-to-one setback, you could not16

maintain the single height so which do you17

go for?  Obviously, there's a choice to be18

made here and it's sort of a differing19

height in order not to go to 18/6 over a20

mechanical area.  And I think that it's21

pretty clear.  And it's within our22
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jurisdiction to review that for its1

appropriateness and it's difficultness of2

setbacks and the setbacks from the rear of3

the building also.  I don't see anything4

that would tend to or does create a negative5

impact to the surrounding area, adjacent6

properties, or the building itself.  7

That being said, I'll open it up8

to others to speak to the motion.  9

Ms. Miller.  10

VICE CHAIRPERSON MILLER:  I'm11

just going to jump in again with respect to12

the unresolved space issue. 13

I just want to clarify.  At least14

where I'm coming from is that the Office of15

Planning did address this issue head on and16

they've said basically, first of all, with17

the vault space there's no detriment to the18

public.  I think that's clear. 19

If that were to disappear, the20

Office of Planning was stating that given21

that it's in walking distance of Metrorail,22
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that it would not have an adverse impact on1

the public.  And that there are other2

property owners with large sites that are3

expected to be constructing parking in4

excess of that required by Zoning in the5

future.  And that's also an aspect. 6

And then the Applicant, I7

believe, addressed that if they didn't get8

the vault space and it was a problem, it may9

disappear altogether.  10

So, I think in any event, the11

variances were clearly met by, as you12

addressed, it's clearly an unusual13

exceptional piece of property which creates14

practical difficulties for parking and15

loading.  And there's no detriment to the16

public by granting the relief.  17

And that's all I have to add.  I18

think you addressed the special exception. 19

I don't have anything to add to that.  20

Thank you21

CHAIRMAN GRIFFIS:  Excellent. 22
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Thank you very much. 1

Others?  Any other comments on2

that?  3

Very well.  If there's no other4

comments, the motion before us has been5

stated. 6

All those in favor stipulate by7

saying aye.8

(AYE)9

CHAIRMAN GRIFFIS:  And opposed? 10

Abstaining?  11

Why don't we record the vote.  12

MS. BAILEY:  Mr. Chairman, the13

vote is recorded as five to zero to zero to14

approve the application.  Mr. Griffis made15

the motion, Mr. Jeffries seconded, Mr. Mann,16

Mrs. Miller and Mr. Etherly also approved17

the motion.  18

CHAIRMAN GRIFFIS:  Excellent. 19

Thank you.20

I don't see any reason why we21

wouldn't waive the rules and regulations and22
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issue a summary order unless there's any1

concern with that or there are objections2

from the Applicant.  3

MS. SHIKER:  No.  We wold4

appreciate that. 5

CHAIRMAN GRIFFIS:  Very well.  6

Why don't we issue a summary7

order then.8

Thank you very much.  Thank you9

all very much.  10

MS. SHIKER:  Thank you.  11

CHAIRMAN GRIFFIS:  And are we12

ready to call the next case?  13

We're going to take five minutes14

and then we'll let this group pack their15

stuff up and we'll be prepared for the next16

in five minutes.   17

(Whereupon, off the record from18

2:13 p.m. to 2:31 p.m.)  19

CHAIRMAN GRIFFIS:  Very well. 20

Let's resume. 21

Ms. Bailey, if you wouldn't mind,22
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would you call the last case for the1

afternoon?2

MS. BAILEY:  Mr. Chairman, that's3

an appeal and the number is 17513 for the4

Advisory Neighborhood Commission 2E,5

pursuant to 11 DCMR 3100 and 3101, from the6

administrative decision of the Zoning7

Administrator, Department of Consumer and8

Regulatory Affairs to issue a Building9

Permit No. 88614, allowing additions to an10

existing single-family dwelling. 11

Appellant alleges that the12

addition is in violation of the lot13

occupancy at Section 403 and nonconforming14

structure provisions under subsection15

2001.3.  The property is located at 124216

Potomac Street, NW.  The Square is 1219, Lot17

45, and it's zoned R-3.  18

Mr. Chairman, there's several19

preliminary matters associated with this20

case.  21

CHAIRMAN GRIFFIS:  Thank you.  22
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We're going to do a couple of1

things.  We're going to have an introduction2

of everyone that here to participate so we3

can figure out who we're talking to and who4

is talking to us.  5

Then, as I see the preliminary6

matters at this point, we have one request7

for intervener status.  We need to establish8

that on the outset.  And then we have a9

motion before us, in which case, we're going10

to have, as we don't have written11

submissions in response to the motion, we're12

going to take oral discussion on that13

motion.  And then that's all the preliminary14

matters I have and I'll hear from others if15

they have. 16

So, why don't we start on my right17

just for introductions.  18

MR. GREEN:  My name is Matthew J.19

Green, Jr.  I'm an assistant attorney20

general assigned to the Department of21

Consumer and Regulatory Affairs.  And to my22
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immediate right is the Zoning Administrator,1

Mr. Bill Crews.  2

CHAIRMAN GRIFFIS:  Excellent. 3

Thank you. 4

MS. BROWN:  Good afternoon. 5

Carolyn Brown with the law firm of Holland6

and Knight here on behalf of the property7

owner, Ms. Edmonds.  8

MR. QUIN:  And I'm Whayne Quin9

also of Holland and Knight representing Lou10

Douglas.11

CHAIRMAN GRIFFIS:  Excellent.  12

MS. HORVITZ: Good afternoon, my13

name is --14

CHAIRMAN GRIFFIS:  I'm sorry,15

your mike's not on.  16

MS. HORVITZ: I apologize.  I'm17

Laurie Horvitz.  I'm with the law firm of18

Finkelstein and Horvitz.  I am here19

representing ANC 2E, who is the Appellant in20

this matter.  And to my right is Mr. Ed21

Solomon.  He is Chair of that ANC 2E. 22
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            CHAIRMAN GRIFFIS:  Excellent.  1

As I've laid out the preliminary2

matters, are there others that I should be3

aware of or you're proposing to bring to the4

Board's attention, Ms. Horvitz?5

MS. HORVITZ:  Needless to say, we6

would like to oppose the pending motion.  I7

don't have any other preliminary matters.  8

CHAIRMAN GRIFFIS:  Good.  Any9

others I should be aware of?  10

Very well.  Not noting any11

others.  Is everyone is receipt of the12

request for intervener status from the13

Citizens Association of Georgetown?14

Comments on that?  15

MR. QUIN:  While we question some16

party status, we have no objections.  17

CHAIRMAN GRIFFIS:  Interesting.  18

MR. CREWS:  The Government has no19

objection.  20

CHAIRMAN GRIFFIS:  Okay.  21

MS. HORVITZ:  And the Appellant22



77

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

has no objection.  1

CHAIRMAN GRIFFIS:  Okay.  I know2

you're all very well aware of our3

requirements for intervener status in an4

appeal.  It is quite different than that of5

a party and a variance or special exception6

case.7

An intervener is requested to8

comply with what one might say general9

provisions of 3112.  And 3112 reads -- if10

you would like.  11

VICE CHAIRPERSON MILLER:  In12

particular, 3112.15 states.  "At the time of13

the hearing on the appeal, the Board in its14

discretion and for good cause shown may15

permit persons who have a specific right or16

interest that will be affected by action on17

the appeal to intervene in the appeal for18

such general, unlimited purpose as the Board19

may specify."  20

CHAIRMAN GRIFFIS:  Okay.  21

VICE CHAIRPERSON MILLER:  I'm22
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wondering is perhaps if the Applicant for1

party status might want to come up and we2

could ask a couple of questions on this? 3

CHAIRMAN GRIFFIS:  Excellent4

point.  5

MS. ZARTMAN:  Good afternoon.  6

My name is Barbara Zartman.  I'm7

a board member of the Citizen's Association8

for Georgetown.9

CHAIRMAN GRIFFIS:  Excellent. 10

Welcome, Ms.  Zartman.  11

We have a couple of questions12

from the Board.  As you have heard read13

3112.15, it was a difference of party status14

of which I think you were all probably too15

familiar with.  But the intervener is16

somehow there's a specific right or interest17

that would be affected if -- would be the18

criteria on which we would grant intervener19

status. 20

Did you want to highlight that?21

MS. ZARTMAN:  Counsel advised us22
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to seek party status because of the breadth1

of our involvement in zoning issues involved2

in Georgetown in general.  You see the3

reasons that were prepared by counsel for --4

in our request for party status. 5

The particular circumstances here6

are the establishment of a precedent that we7

feel would be extremely harmful to our 1,1008

members and their neighbors properties. 9

Light and air in Georgetown is a premium10

quantity.  And we really do try to oppose11

all measures that will further diminish that12

factor and the quality of life.  13

CHAIRMAN GRIFFIS:  Okay.  So,14

you're saying that the elements that make up15

this appeal have farther reaching16

implications to Georgetown. 17

MS. ZARTMAN:  They certainly do. 18

Georgetown, as I'm sure you're19

aware, is a national historic landmark in20

addition to being a Federal Historic21

District.  As such, it deserves the highest22
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level of protection and preservation that we1

know how to afford it.  2

CHAIRMAN GRIFFIS:  Okay.  I don't see3

how we could diminish that aspect of it. 4

But nonetheless. 5

Yes.  Ms. Miller. 6

VICE CHAIRPERSON MILLER:  So,7

does that mean in any appeal your group8

should get party status?9

MS. ZARTMAN:  In any appeal that10

has broad, general application to11

Georgetown.  I won't say in its entirety but12

in significant ways.  13

VICE CHAIRPERSON MILLER:  So,14

it's -- 15

MS. ZARTMAN:  And we used that16

very sparingly. 17

VICE CHAIRPERSON MILLER:  Okay. 18

And I just want to ask you.  19

There's a statement in the20

application that says the harm would have a21

more significant effect on CAG's members22
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than on residents of the public generally. 1

Or on other neighborhoods because of the2

proximity and because of the protected3

character of the national historic landmark. 4

I didn't understand what that meant. 5

Can you explain that?6

MS. ZARTMAN:  It starts with the7

standard for national historic landmarks8

that these are special communities that are9

by designation and by act of congress10

entitled to the highest levels of protection11

possible.  Not all communities in the12

District as so noted. And, therefore, mere13

blocks away you would not be required to14

attempt to provide the same level of15

protection.  16

CHAIRMAN GRIFFIS:  How is that in17

question here?18

MS. ZARTMAN:  Pardon?19

CHAIRMAN GRIFFIS:  I guess what20

Ms. Miller is getting to is how is that21

protection or that process?  That overall22
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reaching umbrella of Georgetown.  How is1

that even of issue here today?  2

We're not getting into the3

historic designation or tags review or, you4

know, Old Georgetown Board Review.  None of5

that is at issue here.  6

MS. ZARTMAN:  No, but at issue7

are the standards by which a 50 percent8

increase in lot coverage can be obtained.  9

CHAIRMAN GRIFFIS:  Wouldn't that10

be different in Georgetown than anywhere11

else in the District?12

MS. ZARTMAN:  It has different13

consequences.  14

CHAIRMAN GRIFFIS:  Consequences? 15

Okay. 16

And then the appeal here today is17

whether the Zoning Administrator properly18

reviewed the permit and properly granted it?19

MS. ZARTMAN:  Correct.  20

CHAIRMAN GRIFFIS:  And that is of21

particularity to Georgetown because of its22
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historic -- 1

MS. ZARTMAN:  Yes.  2

CHAIRMAN GRIFFIS:  -- nature?3

MS. ZARTMAN:  The need to4

preserve what is there to protect the5

regional fabric.  6

CHAIRMAN GRIFFIS:  Sure.  7

MS. ZARTMAN:  To discourage8

inappropriate reassignment of open space.  9

CHAIRMAN GRIFFIS:  Right.  10

MS. ZARTMAN:  And it is something11

we deal with on a monthly basis.  We'll be12

back here in November.  13

CHAIRMAN GRIFFIS:  Yes.  We deal14

with that weekly. 15

That's okay.  We're happy to see16

whatever you can make -- 17

MS. ZARTMAN:  You've got a whole18

city. 19

CHAIRMAN GRIFFIS:  That's right. 20

I guess I'm not seeing and I just21

want to be absolutely clear because I don't22
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think anyone is questioning the importance1

of the status of Georgetown and the review2

and protections of Georgetown.  I'm just not3

seeing and I think what Ms. Miller is4

bringing up questions, I'm not seeing how it5

is -- how it is a specific right or a6

specific interest of CAG in this case as7

opposed to impacting the entire city if8

precedent is even going to be established9

here.  10

But outside of that, again, going11

back to the specific right or interest that12

would be affected.13

MS. ZARTMAN:  The status is no14

different, I believe, here than it was in15

cases in which CAG has had party status. 16

The development of the incinerator to name17

one very large property in which CAG was18

granted party status.  19

Campus plan cases.  We've been20

granted party status because we represent21

the interest of a large number of property22
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owners who cannot on their own be expected1

to bring suit -- 2

CHAIRMAN GRIFFIS:  Right.  3

MS. ZARTMAN:  -- in every4

circumstance.  5

CHAIRMAN GRIFFIS:  Were either6

one of those appeals or were they both7

applications?  Or campus plans?8

MS. ZARTMAN:  The campus plans9

were -- 10

CHAIRMAN GRIFFIS:  The11

incinerator was an application and the12

campus plan.  I think that's where -- it's a13

little bit different.  14

Let me ask you -- 15

MS. ZARTMAN:  We appealed the16

decision with regard to the incinerator and17

I believe, although it was before my18

involvement, the same is true of then19

Georgetown, now Washington Harbor20

development.  21

CHAIRMAN GRIFFIS:  Was the22
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incinerator an appeal?1

MS. ZARTMAN:  Yes.  2

CHAIRMAN GRIFFIS:  Okay.  You're3

making a full case presentation?4

MS. ZARTMAN:  No.  We will be5

delighted to defer to the ANC for the6

majority of the presentation today.7

CHAIRMAN GRIFFIS:  Okay.  And8

you've been able to coordinate with them in9

terms of the case presentation?10

MS. ZARTMAN:  Yes.  I don't think11

we will burden your schedule today. 12

CHAIRMAN GRIFFIS:  It's not our13

schedule so much that we're concerned. 14

All right.  I'll be honest with15

you, it is.  No.  It's the efficiency that16

gets this thing -- and let me ask  you then. 17

Is the ANC representing the18

specific rights or interest that CAG would19

also be representing?20

MS. ZARTMAN:  We may at some21

point have different viewpoints that we'd22



87

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

like to have standing to protect.  1

CHAIRMAN GRIFFIS:  Can you do2

that as a witness in the ANC's case?3

MS. ZARTMAN:  We will certainly4

deal with a large part of it as a witness on5

the ANC's case, but we would like to6

preserve our rights to submit additional7

materials and to comment on other materials 8

that may be submitted.  9

CHAIRMAN GRIFFIS:  I see.  10

All right.  Questions?  Comments? 11

Positions?  12

VICE CHAIRPERSON MILLER:  This is13

my comment.  14

I don't see -- well.  I think the15

issue in this case affects the whole city --16

would affect the whole city.  It wouldn't17

affect Georgetown any differently and,18

therefore, I don't see how the Citizen's19

Association of Georgetown would have a20

specific impact or interest in this case21

different from others in the city, even22
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though we're talking about a Georgetown1

property.  2

And it seems that the ANC can3

represent that interest and they could work4

with the ANC.  So, I -- it's a different5

standard of party status in an appeal than6

in an application.  And so to me from what7

I've heard so far, I don't think it does8

meet the standard.  9

CHAIRMAN GRIFFIS:  Comments from10

others?11

MS. ZARTMAN:  If I may comment?12

CHAIRMAN GRIFFIS:  Yes.  13

MS. ZARTMAN:  As I'm sure you're14

aware, the ANC would be precluded from15

appealing any adverse decision.  16

VICE CHAIRPERSON MILLER:  I'm not17

aware of that.  The ANC is forbidden to18

appeal to the court.  What's the authority19

on that?  Except they don't -- where is20

that?  21

MS. ZARTMAN:  A determination was22
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made that public funds should n to be used1

to argue against public body's decisions.  2

VICE CHAIRPERSON MILLER:  Oh, I3

see.  4

CHAIRMAN GRIFFIS:  So, they5

wouldn't be funded to bring on appeal.  6

MR. CREWS:  Madam Vice Chairman.7

VICE CHAIRPERSON MILLER:  Yes.  8

MR. CREWS:  That's in the ANC9

status that the Advisory Neighborhood10

Commission's authority ends to bring any11

lawsuit.  12

VICE CHAIRPERSON MILLER:  Okay. 13

Okay.  14

I don't know where this is.  I15

mean, I am familiar.  Maybe it's the16

Meldenson case or something where an ANC17

commissioner has appeal a case, perhaps, in18

their own capacity?  Do you have something? 19

MR. QUIN:  I think I could20

explain that. 21

The statute says that the ANC may22



90

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

not bring any -- may not initiate litigation1

on its on behalf.  But only as and as the2

words go, as a citizen.  And that's the3

language of the statute.  4

VICE CHAIRPERSON MILLER:  Are you5

aware of a case where an ANC commissioner6

has appeal a BZA case?7

MR. QUIN:  In an individual8

light.  Mr. Meldenson was involved and he9

intervened in a case in which we were10

involved and the Court of Appeals allowed11

him to substitute as an intervening party12

for the Appellant.  But that was in an13

individual capacity. 14

VICE CHAIRPERSON MILLER:  And was15

it in an individual capacity before the BZA? 16

Or did he switch from ANC to individual17

capacity?18

MR. QUIN:  I frankly do not19

remember.20

VICE CHAIRPERSON MILLER:  Well,21

that's an important point.  Thank you for22
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bringing that up.  1

MS. ZARTMAN:  you are very2

welcome.  3

CHAIRMAN GRIFFIS:  I think the4

easiest way to do it because I think even in5

the efficiency of what you're proposing to6

do is that you would join the Appellant is7

they're agreeable and have it as a co-8

Appellant in this, rather than an intervener9

status granted specifically for CAG, but10

rather co-joined Appellant with the ANC.  11

MS. ZARTMAN:  With no objection12

from counsel representing the ANC, we'll13

accept that.  14

CHAIRMAN GRIFFIS:  Comments? 15

Government? 16

MR. CREWS:  The Government has no17

firm position on that.  We think that it's a18

matter for the Board to decide how it wishes19

to address it.  But the Government certainly20

believes in the people's right to be21

involved.  22
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CHAIRMAN GRIFFIS:  Well said. 1

Who could object to that?  2

Good.  Appellant have any -- I3

mean the Appellee -- rather the property4

owner?  5

MR. QUIN:  We have nothing to add6

unless there's a specific question.  7

CHAIRMAN GRIFFIS:  Pardon me?8

MR. QUIN:  Nothing to add unless9

there's a specific question.  10

CHAIRMAN GRIFFIS:  Just do you11

have a position on having co-Appellants or12

the joining of CAG to the ANC?13

MR. QUIN:  I think they should be14

-- if they're going to be allowed as15

anything, they should be allowed as a party,16

but not as a co-Appellant because I don't17

think they have filed it as an Appellant. 18

CHAIRMAN GRIFFIS:  All right. 19

Okay.  20

It's an interesting point.  Let's21

take it back up then to comments on that.22
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I think it may be a little bit1

more cumbersome to add that in at this2

point.  We could take them up as intervener3

with the position of most, if not all. 4

Any objection to establishing5

intervener?6

MEMBER ETHERLY:  No objection,7

I'll note for the record, perhaps, a little8

more so that this is definitely fairly a9

close and tight interpretation.  I intended10

to agree with Mrs. Miller's initial11

statement that I did not see the specific12

right or interest that is contemplated as I13

think in 3112.15 on behalf of CAG as a party14

intervener.15

Perhaps -- I don't want to use16

the expression splitting the baby, but17

without lack of a better one at hand, I18

think it is perhaps appropriate that we19

have, shall we say, guarded, no objections20

to CAG's participation.  I think in terms of21

the broad issues that are perhaps at play22
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here, CAG, of course, brings extensive1

knowledge and experience to the table.  And2

that could perhaps be beneficial to the3

Board.  So, I'm perhaps willing, Mr. Chair,4

to be somewhat broad in terms of a5

willingness to contemplate party status in6

this particular instance. 7

I would agree with the Appellees8

with counsel for the Appellee, however, that9

a full-fledged  Appellant status would,10

perhaps, be a little bit too aggressive of a11

step.  So, I'd be comfortable with a party12

status at this particular juncture for CAG13

and ready to move forward, Mr. Chair.  14

CHAIRMAN GRIFFIS:  Thanks.  I15

think well said, broad, in your comments and16

I think we actually have that directly said17

to us in 3112.15 where it indicates that we18

need to establish the specific right or19

interest that may be affected by actions on20

this appeal to intervene in the appeal.  21

And then it says, for such22
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general or limited purpose as the Board may1

specify.  2

So, other last comments?3

VICE CHAIRPERSON MILLER:  Well,4

to that point, I'm just wondering if CAG can5

articulate, you know, the purpose for which6

they would be intervening, you know,7

separate from the ANC?  We understand the8

appeal purpose and I think that's an9

important point.  But as far as your10

engagement in this case?11

MS. ZARTMAN:  The fact that we12

have had 80 some years of involvement in13

making land use determinations.  In fact,14

we're responsible -- 15

VICE CHAIRPERSON MILLER:  No. 16

I'm sorry.  I understand that.  I understand17

your qualifications and your interests.  I18

mean, as far as your participation in this19

case, what would it be for?  Which or what20

angle or what part of the case?  You know,21

what do you -- how do you envision playing a22
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role in this case separate from the1

Appellant?2

MS. ZARTMAN:  Identifying the3

experience that we have had with cases like4

these in similar zoning matters, with5

historic review processes.  I as the6

historic preservation chair of the Citizen's7

Association have attended more than 10 years8

of Old Georgetown Board Reviews, design9

reviews of projects.  There's a texture and10

a fabric of how that process works that I11

believe has allowed me to form a judgment on12

what the process brings and what it doesn't13

bring.14

MEMBER ETHERLY:  Perhaps to add15

into Mrs. Miller's inquiry.  16

I would perhaps venture an17

opinion that CAG would be in a position to18

perhaps comment on the broader context of19

this type of factual scenario as it relates20

to Georgetown as a whole.  That's not to21

suggest that Georgetown is alone in terms of22
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these types of property configurations.  But1

you have your share of similar situations2

that could conceivably be impacted by the3

discussions and the arguments that are going4

to be presented here.  5

MS. ZARTMAN:  We assuredly do and6

our members expect us to work to protect7

those.  8

MEMBER ETHERLY:  But you would9

able to speak with some measure of10

specificity.  And I'm kind of leading you a11

little bit here because I think that the12

Chair's reading of the complete text of13

3112.15 is on point.  I think as we move14

forward, should it be that party status is15

granted, I would want to be very focused in16

terms of CAG's participation on helping to17

inform that part of this dialogue as opposed18

to the broad, you know, Georgetown itself is19

in danger and we stand to lose a wonderful20

asset kind of thing.  And I'm not suggesting21

that's what you're going to do.  This is our22
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input.  But you get the sense of what the1

worry is.  2

MS. ZARTMAN:  With your3

resistance, it won't happen.  4

MEMBER ETHERLY:  Thank you.  My5

apology.  Vice Chair, for jumping in, but I6

just wanted to kind of add.  7

CHAIRMAN GRIFFIS:  I think it's8

an important part.  We're about to enter9

into an appeal, not a special exception or a10

variance.  11

So, the matter of which will be12

jurisdictional and germane will be very13

short and we'll start to identify that14

perhaps shortly. 15

Any other comments then?  Is any16

positions and objection to granting17

intervener status to the Citizen's18

Association of Georgetown as request and as19

enlightened to us for such general and20

limited purposes as been purported?  21

No objections?  Very well.  Then22
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we'll establish the intervener and move1

ahead to motions.  2

We have one motion submitted. 3

The motion to dismiss.  Let me ask a couple4

-- well, I know you have received it.  Is5

that correct?  6

MS. HORVITZ:  Yes.  I received a7

copy at 4:00 p.m. on Friday afternoon.  8

CHAIRMAN GRIFFIS:  Okay. 9

Government has a copy?  10

MR. CREWS:  Yes.  It does, Mr.11

Chairman. 12

CHAIRMAN GRIFFIS:  Excellent.  13

What I'd like to do is start with14

the Appellant to address the motion to15

dismiss.  We'll go to Government and then16

we'll go to the intervener and then we'll17

take comments -- unless, I'll let you18

limitedly highlight the written submission. 19

Is there a concern?  20

MR. QUIN:  Yes.  I was prepared21

to address our motion.22
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CHAIRMAN GRIFFIS:  Okay.  1

MR. QUIN:  And proceed as quickly2

as possible.  But I thought it was important3

to set the stage and to go through the4

exhibits.5

CHAIRMAN GRIFFIS:  Yes.  6

MR. QUIN:  That actually -- 7

CHAIRMAN GRIFFIS:  Absolutely. 8

I'm sorry, I didn't mean to miss that whole9

piece.  We're going to start with that.  I10

just want to get an order in which we'll11

then -- we will deal with as we go all the12

way through.  13

So, I just wanted to make sure14

everyone is ready as they go.  15

So, we'll hear from the16

Appellant.  We'll go to Government and then17

we'll go to intervener.  Then we'll go back18

for response to that and then one more round19

if needed.  But you're starting.  20

MR. QUIN:  I just want to make21

sure.  We're the moving party.22
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CHAIRMAN GRIFFIS:  That's1

correct.  2

MR. QUIN:  So, we get to go3

first?4

CHAIRMAN GRIFFIS:  That's exactly5

right. 6

MR. QUIN:  Okay.  7

CHAIRMAN GRIFFIS:  I'm sorry, I8

skipped that critical point.  But we'll move9

ahead.  10

MR. QUIN:  It is very critical11

for us.12

Yes.  13

MR. QUIN:  -- as the moving14

party.  15

      CHAIRMAN GRIFFIS:  Okay.  16

MR. QUIN:  Shall I start?17

CHAIRMAN GRIFFIS:  Yes.  18

MR. QUIN:  Then, Mr. Chairman,19

members of the Board.  The basis for our20

motion to dismiss is twofold.  21

One, that the ANC's appeal was22
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untimely on the 3112 of the Zoning1

regulations.  2

And, two, that it's barred under3

the equitable principles of latches.  Both4

bases relate to the fact that the ANC5

delayed for 88 days after the permit was6

issued in this case to file the appeal,7

which is, of course, approximately one month8

more than the regulatory 60-day period.  9

I'll describe the difference10

between latches and timeliness in just a11

minute. 12

The specific allegation of the13

Appellant is that the Zoning Administrator's14

office committed error in ruling that the15

building and construction of an addition to16

1242 Potomac Avenue, NW, constitute a row17

dwelling and, therefore, is permitted to18

occupy up to 60 percent of the lot.  19

What's unusual and I really don't20

know what to make of this part, but I want21

to call it to your attention.  What's22
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unusual about Appellant's pleading is that1

the relief sought as we read it, is  not the2

cancellation or revocation of a permit.  But3

rather a request that the property owner4

comply with the Zoning regulations.  But we5

believe we do that.  And the Zoning6

Administrator believes we do that.  In any7

event, let me go on to the motion to8

dismiss.  9

The single challenge as we read10

the pleadings is to the roofed garden11

pergola and the utility shed which12

structurally extend and will be reinstalled13

on the south side of the property to the14

south property line.  Both the pergola and15

the shed have existed in the same location16

and in a similar manner for years, well17

before the present owners bought the18

property, all without complaint or objection19

from either the ANC or the neighbors.  20

And that condition, if you want21

to look at the Appellant's pleadings,22
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Exhibit 1, the last -- next to the last1

photograph, shows the existence back in2

February of `05.  That's 2005.  The3

condition.  The essential difference in4

construction is that as now proposed the5

pergola's roof while it was previously open6

through it's cross members, it will now7

include  a waterproof plexiglass cover8

embedded as part of the shelter.  9

Our motion to dismiss is based on10

the fact that the ANC has been directly,11

actively and deeply involved with the12

permitting process for approximately 1013

months prior to the issuance of the permit14

and three months after the issuance of the15

permit as can be seen from the exhibits16

which we filed, and testimony if the Board17

wishes to hear it.  I'm not sure you're18

willing to take testimony.  But the ANC has19

been fully aware of the details of the plans20

or construction, the zoning calculations21

relating to the addition and importantly, as22
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well as the basis for determining that the1

property constitutes a row dwelling and2

permitting 60 percent occupancy.  And3

they've known this for over seven months4

prior to the building permit's issuance on5

January 20. 6

Our exhibits show the following. 7

And what I'd like to do is hand in a8

supplemental exhibits.  And what I'll be9

referring to are the exhibits that are10

attached to our motion, as well as the11

exhibits that are attached to our12

supplemental exhibits.  13

Let's start with what actually14

happened.15

In March of 2005, the Gutmans16

proposed a much larger addition to their17

property in connection -- and with the18

connection to their carriage house.  And19

that's shown in Exhibit A.  Unless it's20

really important, I won't actually go in and21

describe the exhibit.  22
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They and the architect appeared1

before the ANC and the Old Georgetown Board,2

the Commission of Fine Arts.  The ANC and3

neighbors objected to the size of the4

proposed addition.  And that can be seen as5

Exhibit B and I'll come back to that in just6

a minute.  The OGB also objected to the size7

and requested that the size be reduced and8

that the Applicant should come back and you9

can see that in Exhibit B and also in10

Supplemental Exhibit A.  And I apologize11

that we don't have tabs for that, but we do 12

have separation sheets with the label on the13

front of each one.  14

As a result of those objections,15

and I think this is really important.  The16

Gutmans substantially reduced the size of17

their proposed edition by 60 percent,18

eliminated the connector to the carriage19

house and attempting to minimize the20

construction coverage and maximize the open21

space, they determined to use the existing22



107

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

garden pergola and the utility shed, which1

structurally extended from the main portion2

of the building to the south property line.3

The revised plans and concept4

were presented to the ANC on May the 31st,5

2005.  Although the ANC had no objection to6

the carriage house renovation, it did7

continue to object to the addition.  And at8

that time was very well aware of how that9

addition was proposed to comply with zoning.10

If I could call your attention11

specifically to Exhibit C.  That shows the12

actual plan.13

CHAIRMAN GRIFFIS:  Of the14

submission or the sub--15

MR. QUIN:  Of the submission. 16

The motion to dismiss. 17

CHAIRMAN GRIFFIS:  Okay.  18

MR. QUIN:  That simply, if you19

look at the plat, you'll see C 20

CHAIRMAN GRIFFIS:  Calculations21

on the left?22
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MR. QUIN:  Yes.  Calculations on1

the left.  This was the one that was2

actually approved by the Zoning3

Administrator's office.  And it shows a note4

that says, existing pergola and shed to5

remain.  And then there's another6

handwritten designation.  You can see, it7

says existing pergola with an arrow on it. 8

It's difficult to see, but it's there. 9

On Exhibit D, and this is the10

part that I think is important.  If you look11

to Exhibit D, the second page, this shows12

the first true understanding by the ANC of13

what this was all about and alerted them14

precisely as to the zoning issues.  15

And it says in their own minutes. 16

The architect for the project presented17

revised plans for the addition.  The new18

proposal was 60 percent smaller than the19

previous version, thus due to the wooden20

trellis structure currently existing on the21

south side of the home, a special exception22
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would no longer be needed as lot occupancy1

would be 54 percent.2

The architect claimed much to the3

dismay of neighbors and several4

commissioners that the trellis qualified the5

home as a row dwelling and not a single6

attached house.  7

The neighbors to the north and8

south opposed the plan and it goes on to9

say, other esthetic and structural changes10

were proposed. 11

Then it says they have no12

objection to the carriage house alterations. 13

But, because of the negative impact of the14

light and open space of the abutting15

neighbors, especially the neighbors at 124416

Potomac Avenue, ANC 2E cannot endorse the17

plan as presented.  18

Also, ANC 2E does not appreciate19

the manner in which the Applicant is trying20

to increase their lot coverage.  21

So, at that point they knew22
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precisely what was going to be started1

through in terms of the building permit2

process.  3

So, on June the 2nd at the OGB4

meeting, the plans would show the pergola5

and shed were approved by OGB with the6

requirement of certain minor modifications. 7

Once again, the ANC was present.  8

And for the June 28th ANC meeting,9

the architect on June  the 24th sent a set of10

drawings to the ANC that would be presented11

to OGB in lieu of appearing at the ANC12

meeting.  And that's the supplement Exhibit13

B.  14

At the OGB hearing on July the15

7th, the revised concept was presented and16

the ANC and CAG again appeared in17

opposition.  This time, however, the OGB18

recommended approval of the final concept19

including the garden pergola and shed in20

their location.  The full CFA adopted OGB,21

favorable recommendation on July the 21st,22
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2005.  Again, if you see supplement Exhibit1

C, that shows the actual -- turn to that. 2

That was the old Georgetown -- the CFA3

minutes.  And on the third page it shows no4

objection to the proceeding.  All I was5

trying to do there was to show that it was6

approved and that on June the 24th, that was7

the date -- the same date that the architect8

sent the plans to the ANC.  9

Now, at the OGB meeting on the 7th10

-- July the 7th, the revised concept --11

owner's architect and this is where it gets12

even more important.  13

The architects proceeded with14

construction drawings and filed for the15

building permit on October 12th and went back16

to the Old Georgetown Board, which is the17

normal process for a final permit review,18

for approval of the final plans on November19

4th, 2005. 20

The CFA adopted the21

recommendation on November 17.  And this is22
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a very important Exhibit.  If you turn to1

Exhibit E you'll see on the second page  the2

approval by CFA of the recommendation by3

OGB, which says, no objection to the4

issuance of a permit for proposed two-story5

rear addition, as shown in supplemental6

drawings received and dated October 26th.  267

October.  8

Working drawings conform to9

approved concept.  See previous10

recommendation.  11

But the important part is, note12

is made that permit application is pending13

final Zoning review.  Any modifications to14

the approved design as a result of further15

review and the permit process must be16

submitted to the Commission for approval.  17

So, at that point, OGB, ANC, CAG,18

neighbors all knew the set of plans that19

were being processed by the Building20

Department.  21

The plans were duly processed22
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through the Building Department.  And on1

December the 23rd, which I showed you Exhibit2

C, was a plat and was approved by Zoning.  3

In early January in anticipation4

of the issuance of a permit, the architect5

sent notices to the abutting property owners6

who were working closely with the ANC and7

CAG.  In fact, I think one of the property8

owner's wives is the secretary of CAG.  That9

construction would shortly commence and that10

the building permit would be issued.  That's11

Exhibit F.  12

On January the 20th, and that's13

the key date for the purposes of taking an14

appeal, the building permit was issued and15

posted immediately thereafter on January the16

24th in the window of the property in full17

view of the public.  There was no blockage,18

no anything that would prevent the view by19

the public.  20

Now, we get to actions by the21

ANC.  22
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In early February, the ANC1

knowing that the permit had been issued,2

determined to pursue a possible alternative3

challenge to the Zoning Administrator's4

approval and the building permit on an5

administrative basis.  The correspondence6

establishing that point is set forth under7

Tab G, Exhibit G.  And you'll see a number8

of letters there, e-mails back and forth.  9

It's also important to know that10

the abutting property owner to the south who11

was working with the ANC and CAG, was12

advised by the architect that the plans13

previously approved by the Old Georgetown14

Board and submitted to the ANC, were the15

same plans as the basis for the permit.  And16

that's supported by Supplemental Exhibit D. 17

But if you would look at those --18

at the correspondence, you will find one19

from the president of the ANC, the chair of20

the ANC to Mr. Crews saying it's been about21

a month.  Now, this was dated March the 7th,22
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since I requested a copy of the permit1

application for the work being done at 12422

Potomac.3

Any success in finding the4

application?  This issue is whether trellis5

was used as a basis for granting a permit6

for a semi-attached house, currently over7

the 40 percent building allowance.  8

The permit 88614 was issued on9

January 20,  with one key variance option10

viable in the case in case we wish to11

appeal.  12

So, they knew this all along. 13

This attempt to administratively challenge14

the building permit continued with a lot15

more of the correspondence which you'll see,16

all the way up to April the 17th and even17

through June if you look at that18

correspondence.  Maybe even longer for all19

we know.  See Exhibit G.20

Yet the whole pergola shed21

relationship was known as early as February22
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the year before.  February 11th, 2005.  Thus,1

our position is that with the knowledge that2

the ANC had of the permit, the basis for the3

permit, the design of the project, the basis4

for determining that it was a row dwelling,5

it was required to file an appeal within 606

days to challenge the zoning ruling. 7

Instead, the ANC slept on its rights.  It8

continued to communicate with the Zoning9

Administrator seeking an administrative10

reversal of the permit as stated above.  The11

appeal was not filed until April the 19th,12

2006 and we believe that there's nothing to13

excuse that. 14

And one point that is extremely15

important is that this Board and the courts16

have consistently held that a prospective17

Appellant is not excused from filing an18

appeal simply because they're seeking an19

avenue of resolution administratively.  This20

Board has decided that on a number of cases. 21

And what I'd like to do now is to22
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try to shorten the citations and the1

presentations and just ask you to turn to2

Exhibit F, Supplemental Exhibit F, I'm3

sorry, which is our summary with attached4

BZA orders on what I think are clearly the5

legal parameters that call for the dismissal6

of this case without getting to the merits. 7

The first is close scrutiny of a8

project indicates knowledge of the permit. 9

And that is there are quotes in there. 10

Appellant's close scrutiny of the project11

including monitoring of the concept permit12

is persuasive evidence that Appellant knew13

or should have known of the decision. And if14

you look at the order.  I'm not going to15

take the time to go to it, but just to read16

that one quote that's from the order. 17

Several of the proposed changes to the18

property were reviewed by the Old Georgetown19

Board of the U.S. Commission on Fine Arts20

and monitored by the alliance, including the21

changes to the roof top.  That appeal was22
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dismissed on that basis.  1

Second appeal.  The same subject2

matter.  17127, a Nebraska Avenue3

Neighborhood Association.  4

Given the Appellant's close5

scrutiny of Sunrise Project, including three6

prior appeals to this Board, the Board is7

persuaded the Appellant knew or should have8

known about the August permit or about the9

date it was issued. 10

The next general point is the11

difficulty in obtaining information from12

DCRA.  That's something that is apparently13

being thrust forward as an excuse for a14

delay.  15

And in that case, there's several16

cases on that point.  But the first is17

Appeal Number 17054A, which says that18

although it may have been difficult for the19

Appellants to obtain details from DCRA20

regarding permits and plans, there is no21

evidence that DCRA's action substantially22
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impaired Appellant's ability to file the1

subject appeal.  2

And, secondly, Appeal Number3

17127 again.  While the Appellant may have4

had difficulties in preparing the actual5

case, the Board did not find any exceptional6

circumstances outside of its control that7

impaired the ability to file a timely, good8

faith appeal with respect to the August9

permit.  10

That's precisely what we have11

here.  We have a situation where the12

Appellant knew not just of the permits being13

issued, but they knew seven months before of14

what was happening.  And they did not take15

an appeal.  16

Third, the pursuit of other17

remedies does not toll the filing deadline18

for appeal.  And there we cite 17411 Appeal19

and the citation there is very similar.  I20

won't read it again because I'm trying to21

shorten it as much as I can the22
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presentation. 1

But the point there is that2

simply because there were calls and requests3

of Mr. Crews, didn't excuse them from filing4

an appeal.  All they had to do was to file5

an appeal and they could still work with Mr.6

Crews.  7

The building permit triggers a 608

day clock delay -- clock and timing it for9

filing.  And here I don't think I need to10

say anymore than that because even the ANC11

in its pleadings identifies the permit as12

what they're challenging and that's what13

they're pleading from.  14

So, those are the cases for the15

timeliness.  16

The second basis which we filed17

as a basis for dismissal is under the18

doctrine of latches and this, we believe,19

that the appeal should be barred for a20

different reason. 21

And if you could turn to Tab --22
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Supplement Exhibit E, which is the Gotto1

case.  The Gotto case was a case which I2

handled a long time ago, which -- and turn3

to page 8.  And at footnote 16 it says,4

latches presents a good question distinct5

from that of timeliness.  6

In deciding that jurisdictional7

question, we look only to the period of the8

zoning official's decision to the filing of9

the appeal.  Moreover, latches -- let's see. 10

There's a second part.  11

In contrast to determine the12

validity of the latches defense, we look to13

the entire course of events. Moreover14

latches may bar consideration of appeal15

which for jurisdictional purposes would be16

timely, just as latches may bar an equitable17

claim brought within an applicable statute18

of limitations. 19

Here as we've said, we believe20

that from a timeliness point of view, ANC21

knew -- could have filed the appeal shortly22
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after January 20th and didn't.  1

The two elements of latches are2

unreasonable delay and prejudice to the3

claimant.  Without repeating the lengthy4

chain of events that I've just gone through5

with all the exhibits, we submit that this6

situation is clear that the Appellants knew7

full well what was being proposed, why it8

was being proposed and the basis on the9

regulations for approval.  And this started10

almost a year -- I'm talking about following11

a chain of events.  This started almost a12

year prior to the issuance of the permit and13

continued for three months after that.  14

As to the prejudice, by April the15

19th, the Gutmans were well aware of16

construction with expenditures and obligated17

funds in excess of a total of $800,000.  And18

if you dealt with the -- as of the date of19

the appeal, over $600,000.  That's prejudice20

in my book.  21

For all those reasons, the two22
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bases, we ask this Board to dismiss the1

appeal.  2

Thank you.  3

CHAIRMAN GRIFFIS:  Excellent. 4

Thank you very much.  We're going to take5

quick questions on that.  6

First of all, you just said Gotto7

in your supplemental exhibits.  Which8

exhibit was that because none of us -- 9

MR. QUIN:  Supplemental Exhibit10

is Number 8.  And I was looking at page 8.  11

CHAIRMAN GRIFFIS:  Okay.  12

MR. QUIN:  This was a Board of13

Appeals Decision.  14

CHAIRMAN GRIFFIS:  Indeed.  It's15

also cited in  your briefing or your motion16

as it came in. 17

The second was for clarity in --18

now I'm lost.  Exhibit F.  The property19

owner's synopsis of BZA cases on timeliness. 20

You quoted certain paragraphs under each21

appeal.  Were there quotes from the orders. 22
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Is that correct?1

MR. QUIN:  That's correct.  2

CHAIRMAN GRIFFIS:  Okay.  3

MR. QUIN:  They're cited by page4

and by -- CHAIRMAN GRIFFIS: 5

Indeed.  6

And last and my question, Exhibit7

F of your motion filing is a letter by Ms.8

Sanderson who is the architect dated 119

January 2006.  It's also cited on page 5 of10

the narrative. 11

Can you tell me where -- who this12

letter was distributed to?  13

MR. QUIN:  Yes.  It was14

distributed to the neighbors to the north15

and south of the property.  16

We believe and a copy of course17

went to Holland and Knight, Ms. Gutman and18

the building code official.  That was part19

of the record before the building code20

official and, in fact, those pleadings are21

included in Appellant's pleadings.  We22
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believe that the ANC had copies of those.  I1

cannot today tell you that they had them. 2

But I believe if you ask them that question,3

they would say yes.  They knew about those4

letters. And they knew when the building5

permit was issued.  6

CHAIRMAN GRIFFIS:  Okay.  Other7

questions?8

Ms. Miller.  9

VICE CHAIRPERSON MILLER:  Just10

because I haven't looked at the Gotto case11

recently.  12

The court decided that the case13

was barred on latches.  Was it the appeal14

that was barred or was it the underlying BZA15

action that was barred?16

MR. QUIN:  The court has an17

interesting statement on that.  But if you18

look at the -- let me find it here.  19

The Board basically said and then20

has some other language in it but which21

seems to imply that latches -- that estoppel22
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is a case which you can only raise when you1

go back to court or when a government is2

trying to take your rights away.  That's3

estoppel.  And then it contrasted latches4

though as an unreasonable delay, which the5

BZA must decide and apply.  6

So, in this case, they held that7

the latches defense before the Board should8

have been granted by the Board.  And in my9

opinion, that's what they said.  And that's10

how we won the case.  11

VICE CHAIRPERSON MILLER:  Was the12

timeliness issue before the Board as well?13

MR. QUIN:  Yes.  It was.  14

VICE CHAIRPERSON MILLER:  And the15

court said the Board should choose latches16

over timeliness?17

MR. QUIN:  We didn't have at that18

point a timeliness statute.  And there's a19

discussion on what timeliness meant.  It was20

a reasonable period of time which was the21

interpretation.  And the court found that22
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they -- in fact, they say on the -- they go1

through a whole argument on it.  And then2

they say.  Given our conclusion that latches3

bar the appeal, we need not resolve these4

issues.  That's the bottom of page 7.  And,5

therefore, they said that the latches will6

bar the claim of Gottasman and CAG if they7

delayed unreasonably and bring the appeal to8

the Board. 9

And, you know, I raised latches10

before the BZA and asked them to apply it. 11

And the first time it was raised, my12

recollection was a Smith case, which I don't13

think we cited. But that was a case in14

Georgetown where the Georgetown Citizen's15

Association was also involved, where the16

court for the first time said that the Board17

needed to determine as a jurisdictional18

matter, claims such as estoppel, latches,19

consistent interpretation of the20

regulations.21

VICE CHAIRPERSON MILLER:  But now22
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that we have a regulation, we don't1

necessarily need to go to latches.2

MR. QUIN:  No.  I would be3

perfectly pleased for you to dismiss it on4

the basis of timeliness.  And that's why I5

made that argument first.  6

VICE CHAIRPERSON MILLER:  Okay.  7

MR. QUIN:  I raised latches8

because latches is sort of an umbrella.  It9

covers the whole process of the case and10

here, in a very peculiar set of11

circumstances, the ANC started getting12

involved in this from February and March of13

2005, a year before the permit was issued. 14

To me that is something that I would not be15

doing a very good job for my client if I16

didn't raise the doctrine of latches.  But17

it is more like an umbrella. 18

The timeliness is very specific. 19

Did they know or have reason to know and20

could they have file and should they have21

filed?  22
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VICE CHAIRPERSON MILLER:  Thank1

you.2

CHAIRMAN GRIFFIS:  Any other3

questions?  Clarifications?  4

Good.  Let's move ahead.  5

MS. HORVITZ:  Thank you.  6

As I indicated, I'm Laurie7

Horvitz and I'm here on behalf of the ANC. 8

And I do apologize that I haven't provided9

you with a written response.  But as I10

indicated, although we filed out appeal on11

April 19th, the motion to dismiss as12

untimely was filed on the 5th of October and13

served on me late Friday afternoon of a14

three-day weekend.  15

So, I will have to rest on my16

oratory skills.  17

Now, counsel has said repeatedly18

and passionately that the ANC knew what was19

happening and knew -- I think the quote was20

full well what was going on starting in May21

of 2005.  22
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It's just not true.  It is true1

that in May of 2005 there was discussion of2

this theory of a trellis.  And those minutes3

are before you. 4

It is also true that there is a5

long and peculiar set of circumstances as6

counsel acknowledged.  And we do need to go7

back.  We do need to go back to the first8

set of plans, revisions to plans, failures9

to show up at ANC meetings, missing permits10

and plans to fully appreciate what Mr.11

Solomon as chair of the ANC was struggling12

with aggressively, diligently, trying to13

figure out what could be the conceivable14

rationale for issuance of this permit.  15

So, let me go back as well to16

prior to the issuance of the permit.  17

First of all, after there was a18

meeting in May of 2005, in which the19

architect discussed the pergola.  There were20

efforts by the ANC to approach the Zoning21

Administrator and ask what's going on with22
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this?  Is this a permissible rationale for1

expanding lot occupancy?  And the ANC was2

assured that any such permit application for3

this particular property would be placed in4

a holding pattern.  A hold would be placed5

on issuance of this permit if that was the6

rationale for zoning approval.  7

Now, that was communicated in8

November of 2005, months after the initial9

discussions.  And the ANC rightfully assumed10

that that would, in fact, be the manner in11

which it was handled when it finally came up12

for review.  13

The other thing to appreciate in14

this early history is that the first set of15

plans.  The ones that the Gutmans did16

revise, proposed to take out the shed and17

take out the pergola.  And indicated that18

there was an existing side yard to the19

property at the time that that first set of20

plans was being discussed.  So, the21

architect was treating the property as a22
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semi-detached dwelling when it first1

submitted the first round of plans, the ones2

with the connector to the carriage house3

showing an existing side yard of 10 feet,4

and proposing to remove the pergola and the5

shed. 6

And then the second round of7

plans or perhaps the third showed a8

different location of the shed and had two9

little lines for a pergola.  And we'll spend10

some time on data looking at that plat.  But11

as we get to that point, it's inconceivable12

to me that if the homeowner and the13

architect are relying solely on two little14

lines on a plat, that that puts anybody on15

notice of what is conceived of with respect16

to this pergola.  17

So, after going through a couple18

of rounds where there is a side yard,19

there's not a side yard, the pergola is20

coming, the pergola is going, there is21

evidence that a permit was issued.  Well,22



133

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

this was really quite shocking to the ANC. 1

How could a permit have been issued based on2

that rationale, given if it was that3

rationale, there was going to be a hold on4

it.  5

So, there was an assumption that6

therefore it was, in fact, the pergola and7

the shed that were justifying this zoning8

approval.  And Mr. Solomon undertook9

immediately to try to figure out what was10

the zoning basis for this approval.  11

Now, concurrent with trying to12

figure this out, something very interesting13

happened.  Construction, of course, began14

immediately and there was no waiting 60 days15

in case there might be an appeal, given that16

everybody knew that the ANC was opposed to17

this.  But, no.  They proceeded immediately18

to construct within that 60-day period and19

the first thing they did.  Guess what?  They20

took the pergola down.  And the shed was21

moved further back on the property and22
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relocated. 1

This, of course, and I have Mr.2

Solomon here and he would be available to3

testify after I make my arguments. This4

caused some considerable confusion because5

if, in fact, as was a possibility, there was6

some reliance on this trellis or shed, then7

how could that be the basis of zoning8

approval and they taken down and moved.  9

If this was a preexisting10

structure or building as opposing counsel11

will certainly argue and we would certainly12

contest, then how can it be moved and still13

get the benefits that were being sought with14

those, and I use the word, not in a zoning15

context, structures?  16

So, now we're in February. The17

pergola has been removed and there are18

concerned effects to get information, to19

procure information from the Zoning20

Administrator who to his credit tried very21

hard to be responsive and to investigate the22
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matter and to procure plans for the ANC. 1

And, unfortunately, were for naught.  The2

plans were missing, the application couldn't3

be found and this left a big question mark4

still remaining and time did, in fact, pass5

as this issue was investigated.  6

And, in fact, to the ANC's credit7

there were specific efforts to inquire of8

the Zoning Administrator, just tell me was9

it the trellis?  Was it the pergola?  What10

is the rationale for some kind of approval11

on this?  And the Zoning Administrator could12

not at that time answer the question.  13

Now, I did put in our own14

submissions any mail from Mr. Crews to Mr.15

Solomon dated March 8th of 2006.  And that is16

really the first occasion where this concern17

was confirmed. And that is in our submission18

-- hold on.  Tabs -- 19

CHAIRMAN GRIFFIS:  9. 20

MS. HORVITZ:  Yes, 9.  And it's21

the second page in that exhibit.  And it22
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says, sorry for the delay, but we have found1

a permit file.  This is the file time the2

file has been located despite and I can3

provide you with as much detail as you like4

on this.  Incredibly diligent efforts on the5

part of the ANC to obtain paperwork on this6

project.  7

So, it's finally been found,8

although not yet in the hands of the ANC,9

based upon the plat drawings which we will10

need to look at, it appears that -- it11

appears that they are, and I assume this is12

a typo, replying estimates -- relying on an13

existing shed pergola.  14

So, I would contend that this15

would be the earliest possible date from16

which you could count the 60 days, because17

this is when finally there is some18

communication suggestion that, in fact, the19

approved plans and Zoning's review of it20

were premised on this now deconstructed21

pergola and moved shed. 22
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Now, of course, it's still not1

definitive because it's saying "appears" and2

we don't have any plans.  And the ANC is, as3

you know, a quasi-governmental body and4

doesn't rush into appeal, needs to have5

meetings to make decisions to appeal and6

duly notice those things.  But an effort7

then was made to actually look at the plan8

and a meeting was schedule with as much9

speed as could be accomplished.  10

So, finally, some plan -- the11

permit application was procured on March 23rd12

at a personal meeting with Bill Crews and13

members of the ANC and other members of the14

community.  15

Even these documents did not16

include the full set of plans, which were17

not obtained, I don't believe, until18

September of 2006, long after the appeal was19

filed.  20

So, when we finally got, of21

course, I mean we, the ANC, finally got the22
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application, and the permit, it really did1

not in any way clarify or confirm what the2

zoning approval rationale was.  And this is3

really troubling because (1) we couldn't4

even get the plans and once we finally got5

them, they were of no -- they didn't edify6

the situation at all because there's no7

schematic of this trellis.  There is not one8

reference anywhere in the plans to a9

plexiglass roof.  There are no10

specifications by which DCRA could have11

figured out what roof coverage there was to12

this pergola. There was nothing.  There was13

two little lines on a plat.  And yet the ANC14

is supposed to rush into this body and15

appeal having figured this out based on two16

little lines on a plat.  17

And I would invite you at this18

point to look at two plats.  First of all, I19

would suggest that you look at the plat that20

was submitted by the Appellant ANC, which is21

at Exhibit 5 of our pre-hearing submission. 22
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Now, I will tell you I've done1

enough discovery in my life that I know that2

I should give you every version of a3

document that I have in my possession4

because I don't know what the significance5

of one versus the other.  6

So, the first page of Exhibit 5,7

and first of all notice that this is dated8

October 12, 2005, not May.  This was not a9

document in existence in May.  This was a10

document that was created long after that11

ANC meeting upon which the homeowners rely12

so significantly.  And you can see that13

there's a reference to a shed and a pergola14

and the existing pergola.  I believe and I'm15

sure that I will be corrected if I'm wrong,16

this is it.  This is all we really know. 17

And this is all that the Zoning18

Administrator was relying upon when19

approving this permit.  And that is20

confirmed by the fact that Mr.  Crews' e-21

mail refers to the plat.  It doesn't refer22
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to plans.  It doesn't refer to sketches or1

any information about plexiglass or2

materials or roofs or anything.  Nothing.  3

So, the second page of Exhibit 54

is a similar document.  It's omitting the5

second little sketch line where there's an6

arrow to the pergola.  Both of these are7

stamped with the Zoning Administrator's8

approval, dated 12/23.  And then just for9

those of us where the bifocals are no longer10

adequate, I blew it up so you can see that11

this is the complete set of information on12

this topic.  13

And the reason I'm drawing your14

attention to this is that the homeowners'15

counsel has provided to you a very16

interesting document in its submissions,17

which is the identical plat but now with18

computations on it that purportedly include19

lot occupancy calculations and dimensions of20

the pergola and the shed.  21

What's odd is that our version is22
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stamped approved.  It doesn't have those1

notations.  I don't know when those2

notations were added.  They certainly were3

not made available to the ANC.  4

So, to complete the chronology,5

there was very little available to the ANC6

to figure out what, in fact, was being7

proposed, what the specifications of this8

pergola were and why it was no longer there.9

Now, I do think in evaluating the10

reasonableness of the ANC's position, you11

might want to look at the photograph and get12

a visual of what was there, which13

purportedly was this rationale.  And the14

photographs were submitted as Exhibit 1 with15

the Appellant's filing.  First page should16

look like this.  If it doesn't, we had some17

technical difficulties in the Xeroxing room. 18

The second photograph in the19

back.  Does everybody have a version that20

starts with a house on the street?  Okay.  21

The second photograph was taken22
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recently.  In the back you see that wood1

structure, upon which the lattice is2

leaning?  3

CHAIRMAN GRIFFIS:  Right.  4

MS. HORVITZ:  That's the pergola. 5

Okay.6

And Mr. Solomon is available to7

discuss  whether or not that was visible8

from the street.  But that's supposedly9

what's making this row.  10

So, let me just turn briefly to11

the issue of latches and the issue of12

prejudice.  13

First of all, Holland and Knight14

made a suggestion at the time that this15

current regulation was being adopted on16

timeliness, that there be a specific17

provision that spoke to latches and made it18

clear that dismissals could be based on19

latches.  And that was a rejected proposal. 20

The rationale in the order issuing this21

timeliness regulation specifically said, we22
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don't need to do that.  There are plenty of1

reasons that you can dismiss an appeal.  And2

we don't need to list a litany of possible3

other rationales in the context of this --4

adopting this new timeliness regulation.  5

So, if there is a legislative6

history of sorts, it's against recognizing7

latches as a basis for dismissal.  8

Secondly, on the latches issue as9

counsel has acknowledged, latches is an10

equitable theory and I certainly hope that11

if the equities are weighed here that they12

would balance in favor of the ANC, who was13

just trying to figure out what the theory14

was, what the basis for zoning approval was,15

how there was really a hold, a permit was16

issued, how it could be based on the trellis17

when the trellis was taken down and the shed18

was moved and so forth and so on.  19

And as for the prejudice.  First20

of all, I can't comment without the21

opportunity to cross this $800,000.  Did I22
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hear that right?  Because I was looking at1

the application for estimated construction2

costs and the total project was going to3

cost $347,000.  So, I'm kind of at a loss on4

that.  5

I can say that construction6

started immediately, that it was -- that7

there was no effort to wait until the appeal8

deadline as perceived by the Gutmans came or9

went.  And that -- I have a very hard time10

accepting just kind of baldly conclusory11

statements that there is prejudice here when12

to me the only prejudice that I see is the13

prejudice that the ANC suffers when it is14

excluded from the process and an Applicant15

should have filed for special exception and16

did not do so, thereby end running the ANC's17

right to be here and the BZA's opportunity18

to evaluate an expansion of this lot19

occupancy, beyond that permitted for a semi-20

detached dwelling.  21

Thank you.22
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CHAIRMAN GRIFFIS:  Excellent. 1

Thank you very much.2

A couple of quick questions.  Of3

course, the regulations read that the appeal4

must be filed within 60 days from the date5

the Appellant had knowledge of the decision6

or the date that the Appellant should have7

known of such complaint. 8

Now, of course, we're going on9

the official decision, so it's a date that10

we always try to establish.  The office11

decision, the last decision, what's being12

appeal, you brought the appeal, that's the13

issuance of the permit.  So, we have that14

hard and fast date.  15

What I'm not understanding and16

some of the things that you were asserting17

now is that somehow the search began to18

figure out how it was compiled with or how a19

permit could actually be issued.  So, my20

direct question is.  Wasn't the ANC aware of21

in the -- one of the dates I pulled, the 1722
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November `05.  The Old Georgetown Board had1

approved a set of drawings based on plans2

that had been to the ANC of which the3

minutes from the ANC reflected that kind of4

a commentary of much to the dismay of the5

ANC based on this calculation.  6

Is that correct chronology?7

MS. HORVITZ:  Well, first of all,8

I don't believe that the Old Georgetown9

Board makes zoning determinations.  10

CHAIRMAN GRIFFIS:  Right.  I11

agree with you there.  12

MS. HORVITZ:  So, that would not13

have been the topic of focus at any such14

hearing.15

CHAIRMAN GRIFFIS:  You may not16

understand my point.  17

MS. HORVITZ:  Is your questions,18

was the ANC present at that meeting?19

CHAIRMAN GRIFFIS:  No. Were they20

aware that the Old Georgetown Board had21

approved those same plans that the ANC had22
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seen?  1

MS. HORVITZ:  I don't think2

anybody was aware of how many versions of3

the plans there were and whether the plans4

were the same.  5

CHAIRMAN GRIFFIS:  Okay.  6

MS. HORVITZ:  Because there was7

an evolution of plans.  8

CHAIRMAN GRIFFIS:  The ANC and9

actually just in your closing had just said10

that the ANC was aware that this did not11

comply with the matter of right lot12

occupancy for detached, semi-detached13

dwelling, 40 percent.  Is that right?14

MS. HORVITZ:  Well -- 15

CHAIRMAN GRIFFIS:  It would have16

required  some form of relief.17

MS. HORVITZ:  Well, the ANC's18

position, yes, is that there should have19

been a special exception foreseen.  20

CHAIRMAN GRIFFIS:  So, when21

construction started, what did the ANC22
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believe had happened?1

MS. HORVITZ:  The ANC did not2

know what the rationale was for issuance of3

the permit from a zoning point of view. 4

CHAIRMAN GRIFFIS:  But isn't that5

the basis of an appeal then just on that6

circumstance alone on the assumption that7

there was not a special exception approved8

for the addition to a non-conforming9

structure and, therefore, wouldn't have that10

brought an appeal immediately?  Didn't they11

know something right when the permit was12

issued?13

MS. HORVITZ:  Well, I think the14

problem is that, for example, the earlier15

plan had a connector  back to the carriage16

house and the carriage house was lot line to17

lot line.  So, one theory was that they were18

going to try to become a row with a carriage19

house.  A totally different theory, for20

example.21

And I guess that the point is22



149

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

that the ANC does not -- 1

CHAIRMAN GRIFFIS:  But the ANC's2

position of that would have been it would be3

incorrect for a permit to be issued?4

MS. HORVITZ:  I haven't been5

retained to evaluate whether a carriage6

house connector would convert a dwelling7

into a row.  But -- 8

CHAIRMAN GRIFFIS:  But our charge9

is and our jurisdiction is, not to get so10

wholly into the substance of theories, but11

rather when one would have known or should12

have known that there was a potential13

problem -- there was a potential error.  The14

assumption was an error was done.  So, I'm15

trying to establish when you should have16

known. 17

Now, obviously, a bright line18

date of the issuance of the permit.  Now, we19

need to walk off that  date.  You're asking20

us to remove the time line.  But clock21

doesn't start there because now I'm being22
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asked to see special circumstances outside.  1

MS. HORVITZ:  Correct.  2

CHAIRMAN GRIFFIS:  Okay.  So,3

there's a couple that I just relayed.  4

The last is, you have a letter 115

January 2006, that was issued around to the6

neighbors which I'm assuming are members of7

the ANC or at least represented by the ANC,8

stating permit issuance is imminent,9

construction is about to start.  And then10

the permit is attached to the building in11

the proper fashion.  12

Again, I ask, why does the time13

start within -- and I'll give it a couple of14

days just for hypothetical.  15

MS. HORVITZ:  Well, first, I'm16

not sure when the ANC -- if the ANC received17

that letter.  But let's assume arguendo that18

they did eventually receive that letter. 19

The rest of the letter is really important20

because it's making a representation that21

all zoning will be complied with.22
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CHAIRMAN GRIFFIS:  Yes.  But the1

issuance of a permit is even more definitive2

that all zoning has been complied with.  You3

can't take issue with that element of this4

letter.5

MS. HORVITZ:  Well, it's a fairly6

irregular communication.  7

CHAIRMAN GRIFFIS:  I totally8

agree.  I've never seen anything like this. 9

It's kind of above and beyond.  But you10

can't say to me that the ANC gets a letter11

from the homeowners or the developer's12

architect and says, don't worry.  We13

complied with everything and you all went14

about your business saying, okay. 15

Everything is good.  16

MS. HORVITZ:  I think if we just17

went about our business and said everything18

was good, we would have a timeliness19

problem.  But that's not what we did.  20

CHAIRMAN GRIFFIS:  Show me that -21

- you told me that we had to read to the end22
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of the letter and look.  The architect says1

that all zoning will be complied with.  2

MS. HORVITZ:  My point is that if3

anything that was a letter intended to4

dissuade people from challenging the not yet5

issued permit.6

CHAIRMAN GRIFFIS:  Okay.  Were7

you -- was the ANC dissuaded by that last8

sentence of this letter?9

MS. HORVITZ:  I don't know when10

the ANC even saw that letter.  It was sent11

to the neighbors.  But what the ANC was12

motivated to do was to try to get a set of13

the plans and figure out what the basis of14

the zoning approval was.  15

CHAIRMAN GRIFFIS:  Then let me16

push this issue because again I need to ask. 17

When the ANC should have known?  Is this18

went out to the neighbors, what's reasonable19

for me to understand that the ANC should20

have known when all the surrounding21

neighbors have this letter in their22
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possession, not to mention  as the CC's, the1

building codes, Holland and Knight and the2

homeowner.  3

MS. HORVITZ:  I think the problem4

with the question with all due respect is5

that it assumes that as soon as you learn6

that a permit exists, that that alone gives7

you the sufficient knowledge to determine8

whether there's an appealable issue.  And9

that's just not the case.10

I mean, certainly, the ANC with11

its budget as received from taxpayers is not12

going to rush in and appeal based on some13

possible theoretical suspected violation of14

zoning?  15

CHAIRMAN GRIFFIS:  I don't16

disagree with you there.  17

I do disagree with you that, yes. 18

It is the start time.  And the first start19

time is the issuance of the permit because20

what's at issue is that is the official21

decision.  So, I disagree with you there.  I22
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don't disagree with you that everyone should1

just rush in at the issuance of every2

permit.  3

However, we have a basis on the4

record here that this is a long and evolving5

piece. So, it's not as if it was just a6

letter out to the neighbors. 7

So, again, what im trying to8

understand and I have to understand in order9

to proceed with this motion is how is it10

that the ANC should not have known that11

there was going to be an issuance of a12

permit based on the calculations were based13

on the theory as your words of how this14

would have been able to have been granted? 15

How would have they not known?16

MS. HORVITZ:  Well, there were at17

least principal reasons why they didn't18

know.  One was that they had been told by19

the new Zoning Administrator that he was20

evaluating the trellis theory and would not21

be issuing, not permit issuance of a permit22
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based on that theory.  Now, if at some point1

he later changed his mind, that was not2

communicated.  So, the assumption was when3

the permit was issued, it had to be4

something else. 5

And the other principal reason6

why one should not impute knowledge to the7

ANC is because the trellis was taken down. 8

How could it be that if the trellis is taken9

down, that is the factual predicate for this10

whole row theory?  11

CHAIRMAN GRIFFIS:  Yes.  But I'm12

hard pressed to understand the pertinence to13

an appeal in the construction means and14

methods.  If, in fact, there's a complaint15

that it was build outside of the scope of a16

permit that was issued, I can get there.  17

We'll talk a little bit more18

about that maybe.  I don't see that we need19

to at this point.  20

Let me ask you.  21

Are you are -- is the ANC aware -22
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- is the ANC aware of a standard procedure1

by which the Zoning Administrator holds2

permits?  What does it mean to hold a3

permit?4

MS. HORVITZ:  Well, my5

understanding is that there is some6

mechanism for making an entry in the7

computer and my understanding is that it8

failed to be effective in this circumstance. 9

MS. HORVITZ:  My understanding is10

that it failed to be effective in this11

circumstance.  12

CHAIRMAN GRIFFIS:  What is the13

procedure though?  Help me understand what14

they actually would effectuate.  15

You put a permit in.  The Zoning16

Administrator he doesn't like the17

neighborhood, doesn't want anything built18

over there.  So, he presses the button19

"hold".  I have one of those on my keypad20

too.  Boom, hold.  Boom, all the lights go21

out.  What happens next?  What's the22
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procedure? 1

MS. HORVITZ:  Well -- 2

CHAIRMAN GRIFFIS:  Is there a3

public hearing?  Is there -- do the lawyers4

get involved?  What do we do? 5

MS. HORVITZ:  Well, no.  I think6

the point was that we did have a new Zoning7

Administrator.  And forgive me for omitting8

this part of the chronology.  But in early9

November you may vaguely recall, I came and10

visited you.  And there was a decision11

regarding 1812 35th Street.  Detra Stanshaw12

with the Appellant and the issue was a13

trellis that was and then replaced by an14

eave. That was supposed to redefine and15

reclassify the property as a row.  16

So, you had a new Zoning17

Administrator coming in who was just18

confronted with a BZA decision that was19

decided orally on November 8th.  He has not20

yet fully determined what his position is21

going to be on the trellis as a device for22
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converting to a row dwelling.  1

The written decision has not yet2

been issues on the Stanshaw appeal, but the3

oral ruling has made it -- has affirmed that4

that appeal was proper, that that was an5

improper device for converting to a row. 6

And so I would assume and obviously we have7

the benefit of the Zoning Administrator8

here, but I would assume that the point was. 9

I don't want this to sneak through the10

cracks and get approval until I have had an11

opportunity as the Zoning Administrator to12

make a decision as to whether I feel that13

this kind of trellis usage is an appropriate14

vehicle for converting a semi-detached15

dwelling to a row.  And that's what was16

happening in November.17

CHAIRMAN GRIFFIS:  Okay. 18

Excellent.  And I think that makes an awful19

lot of sense.  However, to me it makes sense20

only to understand if a permit wasn't21

issued.  If months and months and months22
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kept going by and it wasn't issued.  All of1

a sudden it's issued.  Then I have to wonder2

again, okay.  What precluded the ANC from3

taking action?  4

MS. HORVITZ:  Well, the principal5

obstacle to taking action at that point was6

the unavailability of the plan. And once7

again, I mean, interestingly, when this8

timeliness regulation was adopted, that was9

a specifically contemplated rationale for10

extending the time for appeal.  And that has11

been the basis previously of recognizing12

exceptional circumstances.  Because how can13

we be expected to challenge DCRA conduct,14

perhaps well meaning, but nonetheless15

potentially incorrect if the plans and16

permits are made unavailable until the time17

for appeal has allegedly passed.  And that18

is a serious, serious problem.  19

VICE CHAIRPERSON MILLER:  I just20

want to jump in on that.  21

But how it that you say that the22
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plans weren't available when we had this e-1

mail dated March 8th from Mr. Curtis, the2

Zoning Administrator, to Mr. Solomon saying3

he found the permit filed and the plant4

drawings and not only does he say they have5

the file and the drawings, but also he6

identifies that they are relying on the7

shed/pergola theory? 8

MS. HORVITZ:  I -- 9

VICE CHAIRPERSON MILLER:  Why10

couldn't -- why could not the ANC then file11

in a timely fashion since they has until12

March 21st from the issuance of the building13

permit?  14

MS. HORVITZ:   Well, they had 6015

days from actual constructive notice and I16

would content that that was the date on17

which they obtained notice. And the18

realities of -- 19

VICE CHAIRPERSON MILLER:  Excuse20

me.  21

MS. HORVITZ:  Yes.  22
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VICE CHAIRPERSON MILLER:  I'm1

sorry.  2

MS. HORVITZ:  I'm sorry.  3

VICE CHAIRPERSON MILLER:  Because4

I think that's an important point.  But5

you're saying what was required for the ANC6

to file their appeal.  Notice of what?7

MS. HORVITZ:  That the pergola8

shed was the rationale for zoning approval. 9

But I do want to address your10

question.  11

VICE CHAIRPERSON MILLER:  Okay.  12

MS. HORVITZ:  I mean, I do want13

to explain why you would not have seen --14

expected to see an ANC appeal within days of15

March 8th.  And that is unique to an ANC16

institution.  They had just had their last17

meeting from March.  They put this on the18

agenda for the next meeting which was April19

4th.  They, you know, any individual member20

of the ANC cannot unilaterally make a21

decision to appeal.  And so they -- and in22



162

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

the interim they still had to get the plans1

which they didn't -- they met on March 23rd2

with Mr. Crews.  3

So, they moved with due speed for4

this kind of entity.  5

VICE CHAIRPERSON MILLER:  I can't6

really agree with you.  I'm sorry.  But, I7

mean, I was an ANC commissioner and an ANC8

Chair.  And I understand that the ANCs can9

hold a special meeting if there are, you10

know, important circumstances.  And I think11

that failing to make the deadline for an12

appeal would qualify for that personally.  13

But in any event, I think that14

that's what you would be arguing then that15

this was -- that those were exceptional16

circumstances outside of the appellant's17

control and could not have been reasonably18

anticipated and substantially impaired the19

Appellant's ability to file the appeal to20

the Board.  21

Is that what you're saying that22
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they didn't get it until March 8th and that1

they couldn't hold their ANC meeting until2

April?3

MS. HORVITZ:  I'm saying that4

they weren't even notified that that was the5

rationale until March 8th. They did not have6

the plans until March 23rd.  7

VICE CHAIRPERSON MILLER:  Okay.  8

MS. HORVITZ:  And even then they9

didn't have the plans on the scope. They had10

an application, a permit on March 23rd and11

didn't get the plans until long after this12

appeal was filed.  13

CHAIRMAN GRIFFIS:  But it still14

breaks down -- see if I can interject15

because I understand the meeting time will16

come up again.  But still it seems to me it17

breaks down into two issues. And to use your18

phraseology.  Two theories that the ANC19

could have had or did have.  And the first20

theory that it had to have been some pergola21

trellis attachment because a permit was22
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issued.  1

Because the other aspect would2

have been, there would have had to have been3

a special exception because it's a4

nonconforming structure.  5

So, for my position, I haven't6

moved off that yet of how could you not know7

when the issuance of a permit.  It had to be8

that theory or conceivably you took issue9

with any theory that would have made that10

allowable as a matter of right.  11

MS. HORVITZ:  Well, I mean, I12

think that the problem is that you're13

assuming that the ANC should have objected14

to any -- I mean, I know that the Gutmans'15

attorney has made this argument that once16

you knew that it was going to be 49 percent17

lot occupancy going up from 48, you know,18

that's all you need to know.  But -- 19

CHAIRMAN GRIFFIS:  It is all you20

needed to know.  Not a change in the lot21

occupancy. The existing lot occupancy would22
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have taken a special exception.  That's in1

the submissions.  2

MS. HORVITZ:  Right.  But the3

ANC, you know, might not have objected to4

the -- whatever the -- I mean, for example. 5

It's very interesting now that the pergola 6

has a roof.  That's very interesting.  And,7

of course, I know why it has a roof because8

there was a decision by this body in July.  9

So, noting  whether or not this10

particular pergola has characteristics that11

could constitute a building would be12

important for the ANC to determine whether13

it's going to fight this battle.  You know,14

is this a building?  Is this a structure? 15

We did not know.  What did it look like? 16

Where are the specifications that would make17

us -- allow us to evaluate whether this is a18

reasonable rationale for converting?  19

I mean, our position once we20

bothered to file an appeal and hire counsel21

is to challenge as of right conversation. 22
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But, first and foremost you'd want to look1

at what the nature of that structure is that2

is justifying the conversation and we3

couldn't determine that.  4

CHAIRMAN GRIFFIS:  So, you're5

saying that there's somewhat special6

circumstances in this case, but you're7

asking the Board t say is that look.  The8

clock doesn't start until you actually see9

the permit drawings that were reviewed and10

the basic of which the decision was issued?11

MS. HORVITZ:  Well, certainly, I12

would like that determination.  But I don't13

think you need to start the clock that late14

to justify the timeliness of this appeal.  I15

mean, I think that this appeal was processed16

with due speed once the ANC made a17

determination as to -- 18

CHAIRMAN GRIFFIS:  And let me ask19

you then. What was the official decision20

that you made your determination on?21

MS. HORVITZ:  Well, quite22
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frankly, it was really the March 23rd1

meeting.  I mean, there were intimations on2

March 8th that this was the rationale, but3

finally there was a meeting face-to-face4

with Mr.  Crews and he explained what he had5

deduced was the rationale for this approval.6

CHAIRMAN GRIFFIS:  Did he put7

that in writing?8

MS. HORVITZ:  Did he put that in9

writing?10

CHAIRMAN GRIFFIS:  Yes.  11

MS. HORVITZ:  No.  There are12

later -- I mean, there are minutes from that13

meeting at which,  you know the ANC14

maintains at that meeting.  15

CHAIRMAN GRIFFIS:  Okay.  16

MS. HORVITZ:  But that's when the17

pieces finally came together despite the18

missing pergola and the moved shed.  19

CHAIRMAN GRIFFIS:  Let me ask20

you.  In that meeting was March the 23rd, you21

said?22
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MS. HORVITZ:  Right.  1

CHAIRMAN GRIFFIS:  With Mr. Crews2

who was then the Zoning Administrator?3

MS. HORVITZ:  Correct.  4

CHAIRMAN GRIFFIS:  Do you believe5

that he made an official determination?6

MS. HORVITZ:  Arguably.  7

CHAIRMAN GRIFFIS:  What was the8

outcome of that determination?9

MS. HORVITZ:  Well, it did not10

appear that the permit was -- I mean, did11

not appear that the permit was going to be12

revoked or any stop work order was going to13

be issued.  And it appeared that he was14

validating the -- perhaps, the inadvertent15

zoning approval that had stuck his hold.  16

CHAIRMAN GRIFFIS:  Okay.  So,17

you're saying that he affirmed the issuance18

of the permit?19

MS. HORVITZ:  I think so.20

CHAIRMAN GRIFFIS:  Okay.  What21

else?22
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VICE CHAIRPERSON MILLER:  We have1

very specific regulations that we're2

supposed to look at for the timeliness3

because it's related to jurisdiction.  So, I4

want  o be sure I understand your position. 5

First of all, with respect to6

3112.2A, an appeal shall be filed within 607

days from the date the person appealing the8

administrative decision had notice or9

knowledge of the decision complained of or10

reasonably should have had notice or11

knowledge of the decision complaint12

whichever is earlier. 13

And my first question is, is the14

appeal of the building permit which was15

issued January 20th, is that the16

administrative decision that is being17

appealed in this case?18

MS. HORVITZ:  Well, that is one19

of the administrative decisions that's being20

appealed of.  As the Chair has indicated,21

arguably there is also an appeal of any22
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determination that was made by the Zoning1

Administrator on March 23rd.  2

VICE CHAIRPERSON MILLER:  Wait. 3

I don't think we can be so loose, you know,4

arguably.  5

MS. HORVITZ:  Okay.  All right.  6

VICE CHAIRPERSON MILLER:  I mean,7

we have to decide an appeal and then set the8

date from when the clock starts to run.  So,9

first we have to know the decision.  10

MS. HORVITZ:  All right.  11

Well, I think that it's not as12

tight as the typical appeal of just a13

building permit.  Certainly that is a14

component of this appeal.  But as this long15

chronology establishes, there's essentially16

also an appeal of DCRA's failure to enforce17

the zoning regulations, failure to require18

the submission of plans that would allow you19

to figure out what the pergola looked like20

and submitted in accurate or sufficient21

detail to make a zoning review22
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determination.  Failure to enforce certain1

prohibitions against placement of sheds and2

other buildings and side yards, all of which3

I have raised in our pre-hearing submission,4

that these were all components of the Zoning5

Administrator's failings here.  And failing6

to enforce the zoning regulations by either7

issuing a stop work order or pulling the8

permit and affirming an erroneously issued9

zoning approval as late as March 23rd.  10

VICE CHAIRPERSON MILLER:  Okay. 11

So, if we start with the building permit, at12

least, there's no issue that it was issued. 13

There's no dispute that it was issued14

January 20th and that it was posted January15

24th.  Is that correct?  16

That doesn't go to when the ANC17

had knowledge.  18

MS. HORVITZ:  Right.  19

VICE CHAIRPERSON MILLER:  But20

it's --21

MS. HORVITZ:  There is no dispute22
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as to the date of issuance of the building1

permit.  I lack knowledge as to when it was2

posted, but I have no reason to question it. 3

VICE CHAIRPERSON MILLER:  Okay. 4

Well, is there some other date that you5

believe should be the starting date from6

that with respect to when the ANC should7

have had knowledge of that or had knowledge8

of that building permit? 9

MS. HORVITZ:  Well, once again, I10

don't think it's enough to have knowledge of11

the building permit.  I think you have to12

have knowledge of what the zoning violation13

is.  14

VICE CHAIRPERSON MILLER:  Well,15

you said there were separate decisions and I16

just wanted to parse them a little bit.  17

But certainly A, that doesn't say18

when the Appellant had knowledge of the19

reasons for the decision or anything.  It20

just says when it had knowledge of the21

decision that was made.  22
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MS. HORVITZ:  Well, I just know1

that in prior circumstances, the BZA has2

said that until you recognize what your3

basis of appeal is, you know, that's what4

you're really looking for.  You're looking5

for somebody to have an ability to determine6

that there's been a zoning violation here.  7

VICE CHAIRPERSON MILLER:  Okay. 8

What I recall from our decisions is that we9

usually have a starting date and then we10

jump down to D, which says the Board may11

extend the 60-day deadline for filing of an12

appeal, only if the Appellant demonstrates13

(1) there are exceptional circumstances that14

are outside of the Appellant's control and15

could not have been reasonable anticipated16

and substantially impaired the Appellant's17

ability to file an appeal to the Board.  18

And in some instances that has19

been where there was no way they could get20

the files or no way they could have known21

about the decision.  22
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CHAIRMAN GRIFFIS:  I'd interrupt.1

And to continue on with that, or2

it's the basis to make a case based on an3

appeal that's already before us.  And there4

well may be a motion to dismiss on5

timeliness when perhaps an Appellant6

wouldn't be prepared to go forward because7

of lack of information missing to fully make8

their case.  9

But even so, we obviously have to10

take it on this case wholly and totally11

outside of what we've necessarily done or12

purported to have done previously. 13

MS. HORVITZ:  If I might.  I14

mean, one case that you might want to look15

at is appeal 16764, which is the Dowl J.16

Grinstead matter.  It has some similarities17

where a matter was under active review for a18

considerable period of time and the19

perspective Appellant was reasonably20

expecting an explanation and evaluation and21

determination as to what had happened and22
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why and  whether or not it was justifiable. 1

And that was a basis for finding the appeal2

was timely. 3

VICE CHAIRPERSON MILLER:  Okay. 4

Yes. 5

But my question is, okay.  In6

looking at these specific regulations, I7

know I'm read Grinstead.  I don't remember8

whether it was -- certainly, I wasn't on the9

Board then.  I don't remember whether these10

regulations were in effect or not.  But we11

look at these specific regulations so, my12

question to you is.  Okay.  Let's say the13

building permit was issued January 20th. 14

What were the exceptional -- if we want to15

say that it was -- the appeal was filed16

beyond the 60-day time limit, were there17

exceptional circumstances outside the ANC's18

control that couldn't have been reasonably19

anticipated and substantially impaired their20

ability to file the appeal to the Board?  It21

wasn't that they didn't get the file or it22
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wasn't that they didn't get the plans before1

March 21st, because we have in the record2

these e-mail exchanges saying that they have3

a file.  4

Are you saying that you couldn't5

have gotten the file or the plans before the6

date that the deadline ran?7

MS. HORVITZ:  I do not believe8

that the plans were available.  The plans9

themselves were not available before March10

21st, to my knowledge.  I mean, not from11

DCRA.  12

He had found the permit and the13

application, I believe and arguably the14

plat.  But I don't -- I mean, we didn't get15

the plans until September of 2006 when they16

reappeared.  17

CHAIRMAN GRIFFIS:  There's an18

assertion in the written submission that you19

didn't ask the owner for the permit plans. 20

Is that correct?21

MS. HORVITZ:  I think that is22
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correct.  1

CHAIRMAN GRIFFIS:  And do you2

have any basis of understanding of why that3

wouldn't have occurred?4

MS. HORVITZ:  Well, sadly, the5

problem is that they don't always correspond6

with the official record.  The only really7

reliable -- 8

CHAIRMAN GRIFFIS:  The stamped9

permit sets on site, which would be10

required.  11

MS. HORVITZ:  We have -- the12

reason I bored you with that reference to13

the plan was you have three versions of the14

plat right now before you.  Some with15

computations, some without computations and16

DCRA's record, the one at least we got from17

them doesn't even have those computations on18

it.  19

CHAIRMAN GRIFFIS:  I'm just20

trying to understand actions or non-actions.21

So, you're saying if I understand22
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you correctly, there was not a request of1

the owner Because you did not believe that2

they could be relied on for evaluation of3

those documents that were actually issued a4

permit for?5

MS. HORVITZ:  And it's no6

aspersion to these particular homeowners. 7

It has nothing to do with their integrity. 8

It's just a much better practice to get the9

official records from DCRA to know what DCRA10

relied upon, what it had before it at the11

time of the approval because it does not,12

sadly from my past experience, they do not13

always correspond.14

CHAIRMAN GRIFFIS:  Okay.  15

VICE CHAIRPERSON MILLER:  We16

haven't heard from DCRA yet and I'm sure we17

will.  But this is my problem.  Is that we18

have -- if this is an ANC that should be19

aware of deadlines and that we have a20

specific date that a building permit is21

issued, I would think that the ANC would22
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know that they have 60 days and that they1

should show due-diligence to get whatever2

they need to determine if they're going to3

file an appeal.  4

And so what I'm not seeing here5

as I've seen in some other cases, but maybe6

you could shed some more light on it, that7

their due-diligence was being thwarted by8

DCRA or something else so that they could9

not file their appeal within 60 days.  10

MS. HORVITZ:  Well, I certainly11

can paper more completely the efforts that12

were made to get the plans and the permits13

between issuance of the permit and the14

filing of the appeal.  15

And if that's an important16

component of your consideration, I can do17

so.  I had in broader brush to save time,18

made the representation to you that there19

were incredibly diligent efforts, repeated20

communications to obtain the necessary21

information. And I would be happy to22
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document some of those examples for you1

showing that sometimes weekly, sometimes2

daily there are e-mails and so forth saying,3

you know, can you explain this?  Have you4

found anything? 5

I mean, even the one that I did6

put in, the March 7th.  Is I'm following up7

from, you know, the month before and I still8

don't have them.  I did not bore you with9

each and every communication. The pont is10

that there were many, many communications. 11

Perhaps the easiest way to address that is12

that if Mr. Crews will corroborate that, I13

won't bore you with all the exchanges.  But14

if you'd like additional documentation of15

that, I have plenty.  16

VICE CHAIRPERSON MILLER:  Maybe17

you could just summarize for me then because18

I have -- after the March 8th e-mail in which19

Mr. Crews says he found the file.  And he20

said what the theory was with respect to the21

shed and the pergola.  What happened in22



181

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

between that and the deadline that prevented1

the ANC from filing the appeal?2

MS. HORVITZ:  Well, within a3

week, I think on abut March 13th there was an4

effort to schedule a meeting with Mr. Crews5

because we didn't have the permit or the6

application in hand.  So, there was an  e-7

mail exchange in mid-March saying, when can8

we meet with you?  Can we come to your9

offices?  The earlier the better.  Proposing10

several date, the last of which was March11

23rd.  And that was, in fact, the date that12

Mr. Crews ended up selecting, or I don't now13

exactly how that date of the three that was14

proposed came to pass.  15

So, that was in the intervening16

week.  17

CHAIRMAN GRIFFIS:  Let's move on18

and we'll have more questions perhaps later. 19

Mr. Green.  20

MR. GREEN:  Mr. Chairman, members21

of the Board.  Thank you.22
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I'm not going to belabor the1

point.  I think the Chairman and the Vice2

Chairman and the rest of the Board member3

understand the position that the DCRA's4

Zoning Administrator has taken. 5

I would like to add though just a6

couple of minor things here.  First of all,7

there's been a 10-month involvement by the8

Old Georgetown Group or the ANC with regard9

to the homeowner's situation.  They knew10

what they were trying to construct.  There11

had been some discussion about it.  12

I would also point out that there13

was a new Zoning Administrator.  Discussions14

have taken place with this new Zoning15

Administrator on the telephone and in16

person.  I would point out that there was a17

new decision that was rendered relative to18

trellis' and I would point out that there's19

an ancient maxim that's applicable here and20

that is that in order to obtain the freedom,21

there has to be -- or maintain it, there has22
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to eternal vigilance.  And I submit to you1

what has not taken place in this unfortunate2

circumstance is vigilance on the part of the3

ANC.  4

All they had to do in all of5

these conversations with the Zoning6

Administrator since they said they talked to7

hm on the phone or whatever, or they sent8

him a e-mail.  Is simply ask the question. 9

Has the permit been approved?  Do you plan10

to approve a permit?  When do you plan to11

approve a permit?  They could have asked him12

those questions every time they talked to13

him.  That didn't take place.  14

What did take place was an15

approval in January.  What should have taken16

place was an appeal. 17

 Now, if the appeal was filed18

shortly therein and they did not have all of19

the information that they needed, there was20

certain red flags or purple flags, if you21

will. The pergola and the shed.  They could22
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of at least filed a notice of an appeal,1

taken the appeal once information from DCRA2

was obtained, amended that appeal if it did3

not fit their purpose.  Or if they were4

satisfied with whatever action was5

contemplated on the part of the Zoning6

Administrator, they could have withdrawn the7

appeal.  They had all of these options.  I8

think the Chairman and the Vice Chairman9

have mentioned these various options.  I'm10

not going to belabor the point here.  But11

I'm saying that the price of freedom again12

is eternal vigilance.  And this eternal13

vigilance was not practiced by the ANC. 14

That's the problem here.  Simple as that.  15

Now, I do have the Zoning16

Administrator who might wish to make a17

comment.  18

CHAIRMAN GRIFFIS:  I don't think19

it would be appropriate unless he has a20

level -- 21

MR. GREEN:  Well, he does not.  22
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CHAIRMAN GRIFFIS:  He needs a1

motion.  2

MR. GREEN:  He does not.  I3

didn't now if the Board wanted to query him4

or not, but he's here and he stands ready to5

answer questions that you have.6

CHAIRMAN GRIFFIS:  Perfect.  We7

might have questions.  8

But let's take it as we go.  9

Any questions of Mr. Green?  10

Yes?11

VICE CHAIRPERSON MILLER:  I have12

a question of Mr. Crews.  13

With respect to providing ANC14

with a file and the drawing, how long did15

it, if you recall, when you were first16

requested for them and when they were17

provided?  18

MR. CREWS:  I can't recall the19

first request other than that the first20

thing that I've learned over the year that21

I've been here is that our property hold22
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mechanism doesn't always work.  So, that may1

be part of the confusion. 2

The second is that when we did3

find the file, we did not find the plans and4

that's the correspondence and the5

interchange that occurred in March in terms6

of having the plans or having the file, but7

not the plans.  We actually did not get the8

plans  until August when we actually went to9

the owner and got the onsite set with the10

stamps.  So, there has been, you know, some11

difficulty, obviously difficulty of the ANC12

and us being able to provide them with the13

information they need to make a worthwhile14

appeal.15

But we were also then waiting in16

terms of any determination on my part of17

whether or not it was issued in error or not18

on the written decision of the Board in the19

-- in Case 17310, the 1812 35th Street case,20

which did not -- wasn't released until June21

of this year.  So, there have been22
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circumstances and it would be up to the1

Board to determine if they're raised to the2

level of extending the 60-day period from3

the issuance of the permit.  4

VICE CHAIRPERSON MILLER:  What do5

you mean you were waiting for something?6

MR. CREWS:  I was waiting -- I7

mean, I did not participate in that case or8

n that decision.  All I heard was that it9

was a trellis case.  It was a trellis case.10

Well, let's hear what the Board actually11

says and does a trellis work or not.  12

CHAIRMAN GRIFFIS:  Isn't that the13

basis of an appeal?  You've already issued14

the permit.  How could that delay bringing15

an appeal if you're waiting for a Board to16

issue an -- 17

MR. CREWS:  No.  No.  My decision18

was  whether or not --  whether or not to19

decide whether we issue -- from ourselves20

issued that in error based on the -- 21

CHAIRMAN GRIFFIS:  Are you going22
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to bring an appeal yourself?  1

MR. CREWS:  No.  But it was2

issued in error.  We an, you know, under3

provisions of the building code.  4

CHAIRMAN GRIFFIS:  But did you5

give that indication to the ANC?  Hold off6

and let me figure out if I made a mistake in7

my office and -- 8

MR. CREWS:  No.  I don't think we9

can do that at all in any case.  You know,10

they've got to do what they've got to do. 11

It's just  whether or not they relied on12

that to their detriment.  You know, if13

that's the case, I apologize.  14

But, you know, we can't tell15

anybody to -- well, you know, wait and see16

because, you know, we may just never get to17

it in a timely fashion.  18

But that was one of my cases, I19

guess, in terms of was trying to find out20

what that decision was.  As it turns out,21

it's not a trellis at all.  It's an, you22
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know, overly long projection of an eave in1

17310.2

So, you know, to a certain3

extent, the question of the trellis is still4

out there.  I hope that answered the5

question.  6

VICE CHAIRPERSON MILLER:  I just7

have one more, I think. 8

When the ANC was requesting9

information from you, did they express an10

urgency with respect to the time in which11

they needed to get the files -- the12

drawings?13

MR. CREWS:  You know, I think we14

all understood that, you know, if the permit15

had been issued that there was time, yes. 16

And it was just a matter of  whether or not17

we were able to respond in an appropriate18

time.  19

CHAIRMAN GRIFFIS:  Anything else? 20

Anything else for DCRA?  21

Excellent.  Ms. Zartman, did you22
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have comments, directions on the motion?  We1

have just one more.  And then let's note. 2

We're going to need to take a short break to3

allow the reporter to check in with their4

office, so I'll do that before 4:30.  5

MS. ZARTMAN:  A question or two6

for Mr. Crews.  7

CHAIRMAN GRIFFIS:  No.  8

MS. ZARTMAN:  No?  9

CHAIRMAN GRIFFIS:  See, we've now10

opened him up for cross.  11

Do you want to cross examine the12

comments that he just made?13

MS. ZARTMAN:  Yes.  To substance. 14

CHAIRMAN GRIFFIS:  Yes.  That's15

the lawyers.  I don't think that's -- I16

don't think that's available for you at this17

point.  18

I didn't go to law school.  19

Quick questions.  What are they?20

MS. ZARTMAN:  During the meeting21

on March 23rd, does Mr. Crews recall22
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indicating after careful study of the one1

document then available that he believed the2

permit had been issued in error and would3

attempt to revoke the permit?4

CHAIRMAN GRIFFIS:  Okay.  5

MR. GREEN:  I would object, Your6

Honor -- Mr. Chairman.  7

CHAIRMAN GRIFFIS:  Yes.  I'll8

take it from here.  It's not jurisdictional9

to us because that's not under appeal.  His10

opinion, well after the time of which it was11

issued or not, I don't see why it's12

pertinent for us to understand that. 13

MS. ZARTMAN:  The basis for the14

delay by the ANC, in part, was the fact that15

they took at significance the commitment16

from the Zoning Administrator that a permit17

would be revoked.  18

CHAIRMAN GRIFFIS:  Right.  I'm19

kind of shocked at how much reliance on the20

Zoning Administrator's idea, wait for me to21

figure it all out for you was put on in this22
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case.  However, it still doesn't -- as1

falsely as that was done, it doesn't relieve2

the obligation.  3

So, I don't want to get into a4

long diatribe of what he said in the5

meeting.  6

MS. ZARTMAN:  Simply cite you to7

another case.  Georgetown Residents Alliance8

v. the BZA.  A very parallel construction in9

which the Zoning Administrator encouraged an10

extension of the period of review because of11

very parallel circumstances.  12

I believe in that case, the13

Zoning Administrator instructed the -- not14

only -- it was the Building Land Use15

Director who instructed the Zoning16

Administrator who instructed the permit desk17

head -- 18

CHAIRMAN GRIFFIS:  Right  19

MS. ZARTMAN:  -- that no permits20

were to be issued.  21

CHAIRMAN GRIFFIS:  Right.  22
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MS. ZARTMAN:  No, oops, permits. 1

The whole button was not in existence then.  2

CHAIRMAN GRIFFIS:  Right.  I3

mean, if anything goes out here I think that4

we've since that case and since those long5

years ago, I think have tried to and the6

Zoning Commission in its text amendment has7

tried to create the process of which has to8

be complied with.  And all of us are asked9

to comply with that.  And that we still have10

difficulties and there's reliance on the11

political pressure of we can stop this by12

making calls or we've got this guy we like13

what he thinks he's going to do, is14

incorrect.  Because we still when we come15

down here have a process that we have to16

rely on and we have to effectuate it the17

same way in every single case.  18

So, I'm dismayed at what I'm19

hearing in a lot of the aspects of this. 20

But do you have another questions because I21

don't think that was germane to what we22
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needed to hear at this point?1

MS. ZARTMAN:  No.  We won't ask -2

- inquire further of the Zoning3

Administrator.4

CHAIRMAN GRIFFIS:  Okay.  Thank5

you. 6

Did you have any other statements7

in the motion?8

MS. ZARTMAN:  No.  9

CHAIRMAN GRIFFIS:  Okay.  Very10

well. 11

Let's take a quick break to allow12

the technician to make connection with the13

office and then we'll resume.  14

(Whereupon, off the record from15

4:25 p.m. to 4:49 p.m.)  16

CHAIRMAN GRIFFIS:  Very well. 17

Let's resume.  18

Mr. Quin, do you want a last19

statement?20

MR. QUIN:  Yes, sir.  I have21

about eight quick points.  22
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First, there's a lot of1

discussion that the ANC didn't know.  I find2

that preposterous. 3

If you look at the amendment, I4

mean the minutes, the very minutes of the5

ANC, what do the minutes say?  Thus, due to6

the wooden trellis structure currently7

existing on the South side of home, a8

special exception would no longer be needed9

as lot occupancy would be 54 percent.  10

The architect claimed much to the11

dismay of the neighbors and several12

commissioners that the trellis qualified the13

home as a row house and not a semi-attached14

house.  15

This is precisely the issue that16

has been raised in the appeal.  That's17

number one.  18

Number two.  19

VICE CHAIRPERSON MILLER:  Excuse20

me.  MR. QUIN:  Yes.  21

VICE CHAIRPERSON MILLER:  Is that22
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May 31st, 2005, or is that something else?1

MR. QUIN:  That's May 31st, 2005.2

VICE CHAIRPERSON MILLER:  Okay. 3

Thank you.4

MR. QUIN:  The whole process with5

OGB, the Board as we previously cited, has6

stated that the ANC has a special obligation7

and, in fact, they communicate and appear at8

OGB and they're supposed to know what goes9

on in OGB.  Here they're actually10

participating.  11

So, they knew what was going on12

with the approval, especially in November13

where there was the note that you can't14

amend the plans without coming back.15

Third, in June -- on June the16

24th, the architect sent them the plans.  17

Fourth, they could have obtained18

those plans by simply asking the owner. 19

That's what DCRA did.  I didn't realize that20

until today.  But if you don't have the21

plans, go t the owner and say, wait a22
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minute.  Could you give us a copy of your1

plans?  That never happened.  And I would2

say that's not due-diligence.3

Fourth, there's absolutely no4

reason that they could not have filed an5

appeal when they knew the permit had been6

issued on one of two bases.  One, no special7

exception was sought to allow the permit to8

proceed.  And what does that open up?  That9

opens a whole bevy of arguments.  10

One, either the Zoning11

Administrator did not rely on the trellis12

argument or two, he did, that both would be13

covered by saying, you didn't seek a special14

exception, therefore, we appeal. 15

The next point.  Timeliness.  16

If anything, when the Zoning17

Administrator enacted the rules on18

timeliness, they confirmed the right to19

challenge appeals on other bases and20

equitable grounds.  Because otherwise they21

would have spelled it out specifically and22
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there would have been limitations.  Here,1

they said no.  we're not going to include it 2

So, you can raise your equitable arguments3

anyway you want to or any other arguments.  4

Next, what would you do to5

protect your rights?  If you knew a permit6

had been issued and it did something that7

you didn't want it to do, would you just sit8

back and call the Zoning Administrator when9

you knew you had a 60-day obligation to10

appeal?  I don't think so.  I don't think11

that's reasonable and I would say that that12

was an unreasonable action. 13

Finally, counsel for the14

Appellant has made my day in citing15

Grinstead.  Grinstead was specifically16

overruled by the Board in Appeal Number17

16982.  Where it said, page 9 of the18

opinion.  "The Board is convinced that it19

must go beyond limiting the Grinstead20

precedent and overrule it.  The Board does21

not find it in the interest of judicial22
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economy or fairness to allow an appeal of a1

second or subsequent determination on the2

same basic issue, which can come months or3

years after the initial determination at a4

point where the permitee has progressed5

beyond your preparation.  And they go on and6

explain it more.  7

CHAIRMAN GRIFFIS:  What was the8

case number on that?  I mean case name?  9

MR. QUIN:  Case name is the10

Brendon Heron, Jr., and ANC 3f, Appeal11

Number 16982.  12

And the Board goes on and it13

holds. The Board thus holds that when an14

appeal challenges the grant or denial of a15

building permit of subdivision, no16

subsequent communication from DCRA may be17

appealed including but not limited to a18

refusal to issue a stop work order or take19

other enforcement actions. 20

In my view, this case is not21

complicated.  The record is clear.  We don't22



200

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

need to take testimony.  If you want me to1

put Mr. Gutman on with regard to cost on2

latches, I'll be glad to do that, but I can3

represent that whatever the cost, they're4

over a half million dollars.  And the5

reference that the permit called for a6

different price is normal because those7

prices are bricks and sticks, not equitable8

cost, labor cost and other cost.  And that's9

where over 50 percent of most constructions10

comes anyway, as you all are very well11

aware.  12

Unless there are questions, that13

would complete our presentation?14

CHAIRMAN GRIFFIS:  Any questions15

from the Board?16

Thank you all very much.  17

Let me ask the Board if they are18

ready to proceed today on this motion.  19

VICE CHAIRPERSON MILLER:  I am20

ready to proceed.  21

CHAIRMAN GRIFFIS:  Very well.  22
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VICE CHAIRPERSON MILLER:  I think1

at this point we are to deliberate under2

motions.  So, at this time, I would move to3

grant the property owners motion to dismiss4

in this case.  5

CHAIRMAN GRIFFIS:  Excellent.  Let me6

ask a clarification question in your motion. 7

8

There are two elements of this9

motion to dismiss.  So, we are taking them10

individually? Taking timeliness first? 11

VICE CHAIRPERSON MILLER:  I'm12

taking timeliness first. 13

CHAIRMAN GRIFFIS:  Excellent.  14

VICE CHAIRPERSON MILLER:  So, if15

we just to timeliness and we don't16

necessarily have to reach the second one.  17

CHAIRMAN GRIFFIS:  Understood. 18

So, there's a motion before us to19

uphold the motion to dismiss based on20

timeliness. 21

Is there a second?22
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MEMBER ETHERLY:  Second, Mr.1

Chair.  2

CHAIRMAN GRIFFIS:  Thank you very3

much, Mr. Etherly.  4

Ms. Miller, your motion?  5

VICE CHAIRPERSON MILLER:  Okay. 6

I would start in saying that we're governed7

by regulation 3112 and it's jurisdictional. 8

So, we don't have as much discretion in this9

type of issue.  We have to find that the10

case is specifically within our11

jurisdiction. 12

So, in examining this case I'm looking13

at primarily 3112.2A to begin with that the14

appeal shall be filed within 60 days from15

the date the person appealing the16

administrative decision had notice or17

knowledge of the decision complained of or18

reasonably should have had notice or19

knowledge of the decision complained of. 20

We had some discussion about what21

is the decision that's under appeal. And so22
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I'm looking right now back to the appeal1

itself.  And the appeal basically does cite2

the building permit which is an official3

administrative decision in the appeal itself4

on page 1.  The Appellants say that DCRA5

issued the permit based upon an erroneous6

classification of the dwelling as a row7

house and that issuance of the permit8

violated the zoning laws and regulations of9

the District of Columbia relating to maximum10

lot occupancy and the expansion of11

nonconforming structures. 12

So, I believe, that we should13

start -- the starting date should be the14

issuance of the building permit.  I don't15

think that this provision goes to when16

Applicants may or Appellants may have17

developed their theory under which they're18

appealing a decision.  It specifically goes19

to identifying the administrative decision20

appealed. 21

So, it's my assessment that that22
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would be the permit which was issued in1

January -- issued January 20th, 2006, I2

believe.  And then it was posted January 24th3

which I think is relevant as to when the ANC4

should have put on notice. 5

We also have that January 11th,6

2006, date before the issuance of the7

permit, which the architect has sent a8

letter to the neighbors.  So, in any event,9

I don't think we have the tight days to --10

you know, they didn't miss it by a few days. 11

The appeal is, I believe, 28 days late from12

that date.  So, then I would go to the13

provision 3112.2D which says we can extend14

the 60-day deadline for filing the appeal15

only if the Appellant demonstrates (1) there16

are exceptional circumstances that are17

outside the Appellant's control and could18

not have been reasonably anticipated and19

have substantially impaired the Appellant's20

ability to file an appeal to the Board. 21

That's the first threshold.  And I don't22
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think that the Appellants in this case come1

anywhere near to meeting that threshold. 2

We have evidence in the record3

that they were aware of this issue with4

respect to this homeowner's property, I5

believe, for at least 10 months, that this6

was an issue that was before the ANC.  It7

was before the Old Georgetown Board. They8

were talking to the Zoning Administrator9

about it.  So, I don't think that they10

needed -- there was any reason -- anything11

they were waiting for to be put on notice as12

to at least the existence of this building13

permit and what issues were surrounding it.  14

Let's see.  I don't find evidence15

that DCRA impaired their ability to get the16

plan or that the homeowner impaired them17

from seeing the plans in order for them to18

take a look and see if they had a legal19

issue for appeal.  20

The evidence is that they didn't21

ask the builder for it and that they were in22
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contact with DCRA.  But there's no evidence1

that they showed any particular due-2

diligence in trying to get the documents3

within the required time for filing an4

appeal, nor that they couldn't have filed5

their appeal without those documents.  And6

that they had been looking at the plan7

throughout many processes involving this8

property.  9

And really I think we probably do10

need to make it clear that I don't believe11

that our regs start to run when an ANC, a12

neighbor or anyone else finally figures out13

what their legal theory is.  It really14

starts to run from the decision that's at15

issue and in this case it's the building16

permit.  17

CHAIRMAN GRIFFIS:  Thank you.  18

Yes, Mr. Etherly.  19

MEMBER ETHERLY:  Thank you very20

much, Mr. Chair. 21

Just very briefly.  I don't think22
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there's a need to reiterate all that my1

colleague has, I think, very thoroughly2

enumerated in terms of the grounds for the3

motion.  4

I will perhaps air on the side of5

saying she was very generous in terms of6

being as detailed as she was.  I felt that7

this was a fairly straightforward set of8

facts for us, albeit, a difficult one, of9

course, in terms of the outcome.  My10

colleagues, perhaps, are at this point,11

perhaps, bored and tired of the line that in12

invoke when we're confronted with these13

appeal cases.  But I will reiterate it again14

because I think this is a set of facts that15

is fairly clear on point in terms of the16

desire that I hope of this Board that when,17

be it our community groups and particular,18

be it our ANCs, and I recognize the limited19

resources that are ANCs often times are20

constrained with.  But in these instances21

I've said repeatedly that it is, at least22
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from the standpoint of this one Board member1

my posture that when there even the least2

amount of doubt or concern about a3

particular instance regarding an application4

or decision that is complained of, that I5

would want our ANCs to air on the side of6

simply getting in the door as quickly as7

possible within that 60-day window and then8

let this Board sort it out.  9

I appreciate, I think, the spirit10

of perhaps the ANC's concern that there was11

a desire not to bring a frivolous appeal12

forward and I appreciate that.  But I would13

rather air on the side of having to deal14

with that here in this venue as opposed to15

grappling often times with what is a very16

difficult safe harbor to get into.  And that17

is the safe harbor of extenuating18

circumstances.  19

I believe that the Appellee did20

very well in terms of citing the case law21

that this Board has had to grapple with22
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where we've had extenuating circumstances1

complicate the ability of an ANC or an 2

Appellant to bring an appropriate appeal3

forward.  And I think this Board has been4

very well positioned in terms of dealing5

with that. 6

But I just think very clearly7

that as we grapple with these types of8

issues, I think it's just simply very9

important that, as I went through the10

Appellee's motion, the property owner's11

motion, I think what is very much on point12

is the language with regard to waste13

management that's quoted on page 13.  And14

what it speaks to is the issue -- the15

purpose behind prescribing time limits. And16

it just simply reads in very relevant point17

as outlined by moving that the purpose in18

prescribing time limits is "a salutatory19

one."  It provides a period after which the20

permitee knows that he may proceed safely in21

accordance with the permit.  Where the22
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permit is denied, it gives those opposing1

its issuance assurance that the Applicant2

who has been denied the permit may no longer3

secure review and a possible reversal by the4

Board of Appeals and that their vigilance5

need no longer be maintained.  6

That issue of vigilance has been7

a concept that we've perhaps talked about at8

varying measures or lengths in terms of9

jurisprudence on the waste management10

timeliness issue and its progeny.  But I11

think it's a very important one that simply12

needs to be emphasized, because the issue of13

timeliness from the standpoint of an appeal14

is a very tough rule to implement.  It is a15

very critical rule to implement because it16

does, indeed impact your ability to get into17

this door.  But it's a door that I think has18

to be guarded very, very zealously and often19

times the outcome of that door can indeed be20

a very tough one as perhaps may be the case21

in this instance before us right now.  But I22
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think it's there for a reason.  It's there1

to enable, be it developers, be it property2

owners, be it anyone.  It's there to enable3

the business of utilizing ones property. 4

It's there to move that business forward. 5

On the flip side of it, it's6

there to provide obviously an opportunity7

for concerned and aggrieved parties to come8

before this Board or the appropriate venue9

to express any concerns that they may have10

about an alleged error that may have taken11

place on the part of the city agency or12

actor. 13

But my bottom line is, that's a14

long way of saying it cuts both ways.  And15

often times the outcome may not, indeed, be16

the nicest one.  But I think it's there for17

a reason.  It's there to give a sense of18

certainty and a sense of closure so property19

owners can move forward, but at the same20

time it's there to set forward a very bright21

line test that I think ANCs and other actors22
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can use when they have concerns.  1

But, again, I'll simply say as I2

close, Mr.  Chair, again, I'm happy to3

support this motion that I want our ANCs and4

other actors to understand that if there's a5

bit of doubt, bring it to this body.  Do it6

as quickly as you can, ideally within the7

60-day time limit and we'll sort it out.  8

This will be one Board member who9

won't endeavor to slap commissioners on the10

wrist if, my God, it seems like it was a11

frivolous appeal.  Our ANCs are much more12

sophisticated than that.  And I know that13

many of them are working under limited14

circumstances and, as such, are doing the15

best possible job that they can do on what16

is fully a voluntary basis.  But I'd rather17

air on that side of simply seeing more18

appeals come through this door and we sort19

them out as opposed to encouraging our ANCs20

to wait and wait and grapple with DCRA,21

grapple with the ZA and this is not to22
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suggest that it's been a grapple.  But I1

know at times there's a tremendous amount of2

paper that comes through the DCRA doors from3

different aspects of the city.  And it can4

be difficult at times for the agency to5

respond in a timely way.  And I know that6

that is most certainly not a purposeful7

posture from the standpoint of the ZA in8

front of us or other facets of DCRA.  But9

often times that ends up being the outcome.  10

That's a very long-winded way of11

saying I support the motion that's been12

offered by the Vice Chairman, Mr. Chair.  I13

believe it's supported by the facts as14

they've been presented to us both in15

testimony and in terms of the written16

submittals and I'm prepared to move forward,17

Mr. Chair.  18

CHAIRMAN GRIFFIS:  Excellent. 19

Thank you very much, Mr. Etherly.   20

Others?  Any other comments?  21

Let me just add, Mr. Etherly used22
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frivolous quite a few times and I appreciate1

Ms. Miller actually formulating al the body2

of the motion and the direction of which3

both of you have gone. 4

I don't find that this would have5

been frivolous.  In fact, I think the facts6

in the case stand that the permit was issued7

on the 20th of January `06.  It was posted8

the 24th January `06 and it was as written or9

submitted into the record posted in a10

location that was easily accessible.  That11

is not in question. 12

I have to go back to the fact13

that on the 31st of May `05, the ANC actually14

had in its minutes their consternation of15

what and how it was progressing.  So, again,16

rest on the fact that there were two17

elements here that were under consideration18

by the ANC and that is, there was in their19

words in their submission, there was a20

theory of how one could proceed as  a matter21

of right and that would be created in an22
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attachment or removing the side yard. 1

However, the iteration was, there2

were several elements of that in each3

iteration.  And, again, we don't need to get4

into the substance of each of those. But5

rather it was fully understood. 6

The other that was also7

understood is there was a relief required if8

it was to progress as an addition to a9

nonconforming structure.  10

So, once you have that issuance,11

there's been talk of the holding of a12

permit.  Still I didn't understand what kind13

of procedure that would be.  14

If one was to put a permit into15

the city, it would be on its reliance that16

the city would do its job and either reject17

or approve the permit.  There is no way that18

I'm aware of that it just disappears.  So,19

certainly there would have had to have been20

an action.  There was in this case.  The21

official determination of the Zoning22
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Administrator that it was in compliance and,1

therefore, the issuance on the 20th.  2

I didn't find anything that was3

outside of the ANC's control of filing a4

timely appeal in this case.  Even with the5

fact that DCRA may not have been able to6

locate the exact documents of which to7

submit on, there were documents out there. 8

There would have had to have been permit9

document on site.  And, again, even without10

those, it doesn't impair, I find, the11

Appellant's ability to bring the appear12

because they knew substantively the area of13

appeal.  Lot occupancy was always in14

question.  It was always at issue.  It was15

always wondered whether they could comply or16

not comply or how they were to comply.  That17

didn't seem to change in the entire history18

as it was limitedly outlined for this19

motion. 20

Grinstead is an interesting case21

to bring up and also 16982, which did22
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overturn it and the relevant part of that1

just for understanding is that you can't2

keep asking the question, is it legal?  Is3

it right?  And wait for a response that you4

like, because there has to be a basis and5

we've kind of cured this, I thought, in a6

lot of -- what is appealable is the official7

decision.  And I remember some of the8

discussion in those cases saying, boy, maybe9

we should require the Zoning Administrator10

at the end of each letter to have a11

paragraph, a boilerplate, that says, this is12

it.  This is my final decision.  No more. 13

Because then you could appeal it.  But14

rather that just gets into a cumbersome15

secondary  judiciary processes of16

interpretation and it doesn't serve anyone17

in the long run if things could change18

dramatically in a moment notice or in an19

issuance.  20

Here we have correctly said the21

review and the issuance of the permit that22
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should have been appealed. 1

Now, perhaps -- well, it is in2

digression. There's no bearing of substance3

in any of what we're doing here.  There's no4

bearing on what was at issue or whether it5

should have been decided by this Board.  We6

haven't.  And that to me is always7

frustrating in appeal when we don't get into8

the facts of the case and really get, you9

know, get our hands directly and try to10

decide.  Because this is a complicated case11

and it is something that probably should at12

some point be clarified somehow if need be. 13

Obviously, it's raised lots of questions. 14

I don't find that we're going to15

be able to get there based on the aspect of16

having to hold to what the courts and more17

importantly the Zoning Commission has18

directed us to do where we start the clock. 19

Here we have to start it for the next person20

and that's what the reliance, I think, the21

importance of the reliance on our systems22
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and our processes.1

With that, I will let it rest,2

unless there are others that would like to3

speak?4

Very well.  If there's nothing5

further then, we do have a motion to uphold6

the property owner's motion to dismiss.  And7

it has been seconded.  I would ask for all8

those in favor signify by saying aye.9

(AYE)10

CHAIRMAN GRIFFIS:  And opposed? 11

Abstaining?  12

Very well.  Why don't we record13

the vote, Ms. Bailey.  14

MS. BAILEY:  The vote is recorded15

as five, zero, zero.  The Board has voted to16

grant the property owner's motion to dismiss17

the appeal finding that it was not timely18

filed. 19

Mrs. Miller made the motion, Mr.20

Etherly seconded, Mr. Jeffries, Mr. Mann and21

Mr. Griffis support the motion.  22
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CHAIRMAN GRIFFIS:  Thank you very1

much, Ms. Bailey.  2

Is there any other business for3

the Board this afternoon?4

MS. BAILEY:  No, Mr. Chairman. 5

That's it. 6

CHAIRMAN GRIFFIS:  Very well.  7

Thank you all very much.  We8

appreciate it. 9

If there's no other business for10

the Board, let's adjourn.  11

(Whereupon, the above matter was12

concluded at 5:13 p.m.)  13

14

15

16

17

18

19

20

21

22


